MEMORANDUM

TO:  Defenders

FR:  Amy Baron-Evans, Sara E. Noonan

RE:  Adam Walsh Act - Part 11 (Sex Offender Registration and Notilication Act)
DA: November 20, 2006

Title I of the Adam Walsh Act, P.1.. 109-248, entitled the Sex Offender
Registration and Notification Act (hereinalier SORNA), creates 2 new sex offender
regisiry law at 42 U.S.C. §§ 16901-16962 and prospectively repeals the current sex
offender registry law at 42 U.S.C, §§ 14071-73 (hereinafter Wetterling Act) as of July 27,
2009. It also creates new offenses directed at persons required to register, invluding
failure to remster, subject to stifl sentences, including i 3ome cases consecutive
mandalory minimum sentences.

Defenders will have to deal with the new sex offender registry law when a clicnt
15 charged with an offense that may require repistration, has an old offense thal may
require registration, or is charged with one of the new offenses directed at persons
required to regisler.

This memo describes SORNA’s complex requirements, tries to predict how the
law might operate, and suggests some challenges it appears to invite. Note that, in many
cases, whether SORNA applies will depend on regulations vet to be promulgated by the
Attorncy General. The delegation to the Attorney General itsell, and any regulations
pursuant to that delegation, can be challenged under a variety of theories. So be sure 1o
check whether any regulations have been promulgated and scrutinize their content.

Please let us know of anything we’ve missed or misconstrued, and ol any
impartant developments in your cases that might be helptul to others.
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A, What i5 the Effective Date?

The short answer is that it°s hard to sav. The regisiration and notification
requiremnents are set forth in 42 U.S.C. §§ 16911-16929. Thosc requirements, along with
the rest of the Adam Walsh Act, were signed into law on July 27, 2006, Howewver,
Congress did not name a precise date upon which the sex offender provisions arc o be
effective, other than to state a deadline lor implementation by all junisdictions of July 27,
2009, Instead, Congress delegaled to the Attommey General “the authoriry™



1. “to specify the applicability of this subchapter to sex offenders™
a. who are “convicted before July 27, 2006
b. who are “convicted belore . . . its implementation in a particular
jurisdiction™
2. *to prescribe rules for the registration of any such sex offenders and for other
cateporics of sex offenders who are unable [to register| before completing a
sentence of imprisonment for the offense giving rise to the registration
requirement for] not later than 3 business days after being sentenced lor that
offense, if the sex offender is not sentenced 1o a term of imprisonment,” and
3. to “prescribe rules for the notification ol sex offenders who cannot be
registered” in the required way, Lhal is, by an “appropriate olficial™ who
“shall, shortly before release ol the sex offender from cusiody, or, if the sex
offender is not in custedy, immediately after the sentencing of the sex
offender, for the offense giving rise to the duty to register — (1) inform the sex
oflender of the duties of a sex offender under this title and explain those
duties; (2) require the sex olfender to read and sign a lorm stating that the
duty to register has been explained and that the sex offender understands the
registration requirement; and (3} ensure that the sex offender is registered ™

See 42 U.8.C. §§ 16913(b), (d), 16917(a), (b).

As ol the date of this memo, there are ne regulations. By delegating to the
Attorney General the authority (o specify SORNA’s applicability to offenders in category
1{a}, Congress recognized thatl there were ex posf facto implications, but passed the
problem ot to the Lxecutive Branch. 1f the Act is applied to persons who commitied the
offense before the effective date of SORNA {whether thal means July 27, 2006, the date
the defendant’s jurisdiction implements SORNA, the date the Attormey General
promulgates a regulation saying it applies retroactively to any class of persons, or July
27, 2009, this can be challenged under the Ex Post Faeto Clavse and (il pursuant to a
regulation) the non-delegation doctirine. See Part G{3), infra.

As to category 1(b), all of the states have sex ollfender registries now as required
by the Wetterling Act, but (to our knowledge) no “jurisdiction” {which includes beth
states and jurisdictions other than states, see 42 U.S5.C. §§ 16911{9), 16912, 16927} has
ye! implemented the broader, more detailed and more enerous provisions of the
SORNA.' In consultation with the jurisdictions, the Attorncy General is required to
develop and support software to enable them 10 establish and operate uniform sex
offender registries and Internet sites, and to make the first edition of this software
available by July 27, 2008. See¢ 42 U.S.C. § 16923, The deadline for implementation of
SORNA in all jurisdictions is the later of July 27, 2009 or one year after the Attomney

' SORNA and the state sex offender registries under the Wetierling Act are not identical. As
compared to many and possibly most states, the SORNA will reach more offenders, be more
burdensome in its requirements an affenders and jurisdictions, and be more severs in its
consequences. See Appendix A (Summary of Wetterling Act); Appendix B (Regulation Issued
Under Wetterling Act).



General makes the software available, See 42 U.S.C. § 16924, So, it appears, the
deadline for implementation in all jurisdictions is July 27, 2009. The date of the repeal of
the Wetterling Act is the same date, July 27, 2009, See P.L. 109-248 § 129(b) (42 USC
144071 note).

Categories 2 and 3 may include federal scx offenders who are being released Irom
prison or who are senlenced to probation. Under 18 U.S.C. § 4042(c) as amended by
SORNA, BOF or the supervising Probation Officer must notify a “sex oflender” as
defined in SORNA whao is released or sentenced to probation of SORNAs requirements
as they apply 1o him, and must provide notice to the authorities in the jurisdiction where
the person will reside that he is required to register as required by SORNA. See 18
U.S.C. § 4042(c)(3). But, like everyone else, federal olfenders arc required to register in
the jurisdiction{s) in which they reside, work and/or go to school. See 42 US.C. §

169 13(a)-(c). Thus, they will not be able 1o register beforc completing a sentence, and if
scntenced to probation may not be able to register within 3 business days of sentencing.
l'urther, section 4042 says nothing about BOP or the supervising probation officer having
the person read and sign a form or ensuring that the person is registered, presumakbly
because the person must register in his/her jurisdiction. Categories 2 and 3 may also
melude “sex offenders entering the United States.™ See 42 ULS.C. § 16928.

Since the AG has not vel prescribed any rules pursuant to the directives in
SORNA, it would seem that SORNA does not pef apply to “sex offenders” {1} who are
“convicted before July 27, 2006,” or (2) who are “convicted before . . . its
implementaticn in a particular jurisdiction,” or (3) “for other categories of sex offenders
who are unable [1o register] before completing a sentence of imprisonment for the offense
giving nse to the registration requirement [or] not later than 3 business days after being
senlenced [or that offense, if the sex offender is not sentenced to a term of
imprisonment.” Sege 42 U.5.C. § 16913(b), {d). Moreover, there are no rules for
notifying sex offenders of their duties under SORNA who cannol be registered shortly
before release from custody or immediately afier sentencing if not in custody.

But, on the other hand, under the probation and supervised release statutes as
amended by SORNA on July 27, 2006, compliance with SORNA is a mandatery
condition. See 18 U.S.C. §§ 3563(a)(8), 3583(d). In a case in which the defendant 15
senlenced to probation or supervised release for a crime of which s/he was convicted
betore July 27, 2006, or for a crime of which s’he was convicied before his/her
jurisdiction of residence, employment or school implemented SORNA, or who is
otherwise not given notice and registered in the relevant jurisdiction(s} in compliance
with SORNA, must s’he comply with SORNA? Should s'he comply with SORNA?
How can s/he comply with SORNA? The same problem anses for federal prisoners who
were convicted before Juby 27, 2006 and are being released now. BOP may tell them and
their local jurisdiction that they are subject to SORNA, but no regulation says so thus far.

Note that a person cannot be prosecuted or sentenced for the new federal offense
of knowingly lailing to comply with SORNA’s registration requirements {subject to a
maximum of 10 years with a consecutive mandalory minimum ol 5 years if a erime of



violence was committed during the period s/he knowingly failed to comply) unless s'he
was in (agt required to register under the SORNA, and was provided notice in accordance
with SORNA. See Part F(1), infra. If the person knowingly failed to comply with a state
sex olfender registry law with which s'he was required to comply based on an offense
listed in (he Wetterling Act, the federal penalty (asswning there is federal jurisdiction)
would be not more than one year, or not more than 10 years for a second or subsequent
olfense. See 42 USC 14072(1). We found no case in which anyone has been prosecuted
lederally for failing to register under the Wetterling Act. Under the Adam Walsh Act,
however, there is a new federal cnme of being required to register under lederal or “other
law™ grd committing one of a list of federal offenses against minors, subjectto a
conseculive 10-year mandatory minimum. See Part F{(2}, infra.

B. Who is a “Sex Offender” Subject to SORNA?

A person is a “sex offender” under SORNA il s/he “was convicted of a sex offense,”
42 U.8.C. § 16911(1), which is:

» a siatc, local, tribal, foreign (but not iF'1t was obtained without sufficient
fundamental faimess and duc process under guidelines or regulations established
by the Atiormey General}, or military (as specified by the Secretary of Defense
under scetion 115{a)d 8} CxD of P.L. 105-119 {10 U.S.C. 951 note}) "criminal
offense™ or “other criminal offense,” including attempt or conspiracy, see 42
LLS.C. § 16911{5M AN ), (5¥B}, (6), 1hal:

o has an “clement involving a sexual act or sexual contact with another,” see
42 U.S.C. § 1691 1(5)AXID),

o 15 a “specified offense against a minor,” which is an offense against a
minor (i.e., under 18), see 42 U.S.C. § 1691 1(5)} A)(i), (14):

»  “involving kidnapping” (unless committed by a parent or guardian)

v  “involving false imprisonment” {unless commirted by a parent or
guardian}

» splicitation to engage in sexual conduct

" usc in a sexual performance

» solicitation te praclice prostitution.

= vyideo voyeurism as deseribed in 18 U.S.C. 1801

»  possession, production, or distribution of child pornography

» criminal sexual conduct involving a minor

» use of the Internet to facilitale or atlempl eriminal sexual conduet
involving a minar

= “[a]ny conduct that by its nature is a sex offense against a minor,”
see 42 U.S.C. § 1691 {7},

o is a Federal offense (including an offense prosecuted under the Major
Crimes Act, 18 U.S.C, §§ 1152-53) under 18 U.S.C. § 1591, or chapter
109A, 110 (but not §§ 2257, 2257A or 2258)or §117, see 42 U5.C. §
16911(5)} A)h),



o is a military oifense specified by the Secretary of Defense under section
115} 8 C)(i}y of Public Law 105-119 (13 U.§.C. 951 note), i.e., “sex
offenses” as defined in the SORNA “and such other conduct as the
Secretary deems appropniate.” See 42 U.S.C. § 1691 1(5)(A)iv).

« a person adjudicated delinquent, bat erly if s/he was at least 14 years old at the
time of the offense and the olfense was comparable to or mere severe than
aggravated sexual abuse (as described in 18 U.8.C. 2241) or attempt or
conspiracy to commit aggravaled sexual abuse. See 42 11.5.C. § 16911{8).

s But not “consensual sexual conduct” if:
o the victim was an adult and not under the offender’s “custodial authonty™
o the victim was at least 13 years old and the oflender was not more than 4
years older. See 42 U.5.C. § 16911(3)(C).

Neither of these “consensual™ sex exceplions appears to be a crime under federal
law, but may be under the law of some cther jurisdictions. See, e.g, R.1. Gen.
Laws § 111-37-6 (1997} (criminalizing sexual conduct between a person who 1s
cighteen or older with a person under sixteen).

Beware of substantive offenses purportedly added by regulation. Under the prior
version of 18 U.8.C. § 4042(c)(4), since amended by SORNA, the Atomey General
could designate “any other offense . . . as a sexual offense™ lor purposes of requiring the
BOP or the supcrvising Probation Officer to give notice of the release or sentencing to
probation of a person to the authorities in the jurisdiction where the person would reside,
such natice to include that the person “shall be subject to a registration requirement as a
sex offender.” The Attorney General took the opportunity to promulgate a regulation that
included old convictions lor which the person was not in BOP custedy, including old
state convictions, and offenses in addition to those specified in the Welterling Act. See
Appendix C (28 C.FR. § 571.72). As explained in Part G(2), infra, several courts held
the regulation invalid and enjoined its use. [However, il is still in the Code of Federal
Regulations and may well be used on your client. In the past, prisoners litigated the
invalidity of the regulation when they were denied privileges based on being classified as
“sex offenders™ or when BOP informed them their local jurisdiction was going to be
notified that they were required to register as sex offenders. Now, you may encounter
this in a prosecutien for failure Lo repister.

SORNA amended § 4042(c) to require notice to local authonties reparding “a
person who is released from prison [or] sentenced to probation . . . and required to
register under the Sex Offender Registration and Notification Act,” “or any other person
it a catcgory specified by the Atlorney General,” and such notice shall include “that the
person shall register as required by the Sex Offender Registration and Notilication Act.”
Congress clearly intendcd the phrase, “any other person in a category specified by the
Attomey General,” to mean only the categories specified in 42 U.S.C. § 16913(d}
{persons convicted before July 27, 2006, or before implementation in the jurisdiction),
and #of that the Attomey General could expand on the list of substantive crimes Congress



listed in SORNA. Given past history, the Attorney General is likely to do so. 1I'so, 1t
should be challenged as unauthonzed lawmaking and in the alternative as a violation of
Separation of Powers, See Part G(2), infra.

C. Tier Classifications

Sex oftenders arc classified as Tier I, IT or IT] with increasingly oncrous
requiretnents and consequences, though they are quite severe even for the limited class of
people in Tier I See Parts D, E, F(1}, infra.

A Tier I “sex oltender”™ is a “sex offender” whose offense:
¢ is punishable by imprisonment for more than ane year and

e is comparable to or more severe than the following or an atlempl or conspiracy
to commit such an offense
o agpravated sexual abuse (as described in 18 U.8.C. § 2241}, sexual abuse
{as described in 18 U.5.C. § 2242) whether against an adult or a minor
o abusive sexual contact (as described in 18 U.S.C. § 2242) against a minor
under the age of 13, or
»  “involves kidnapping of a minor” {unless committed by a parent or guardian}, or
» occurred after s'he became a Tier 11 sex offender.

See 42 U.S.C. § 16911(4).

A Tier 1 “sex offender” is a “sex offender” other than a Tier I “sex olfender”
whose olTense:

s js punishable by imprisonment for mere than one year and

¢ is comparable to or more severe than the following olfenses or an attempt ot
conspiracy to commit such an offense and is committed against a miner
o sex trafficking {as described in 18 U.S.C. § 1591}
o coercion and enticement (as described in 18 U.S.C. § 2422(b)}
a transportation with intent to engage in criminal sexual activity (as
described in 18 U.S.C. § 2423(a)}
o abusive sexual contact (as described in 18 U.S.C. § 2244), or
*  “involves”
o use of a minor in a sexual performange
o solicitation of a minor to practice prostilution
o production or distribution of child pornography, or
¢ occurred after s'he became a Tier | sex offender.

See 42 11.5.C. § 169113}

A Tier I “sex offender” is a *sex effender” olher than a Tier I1 or Tier 111 “sex
offender.” See 42 U.S.C. § 16911(2). This would include, for example, a person
convicted any number of imes of offenses punishable by imprisonment lor one year or



less, or a person convigted of possession of child pornography who was not already a Tier
I sex olfender, or an 18-year-old boy who had consensual sex with his 13-year-old
girlfricnd and was not already a Tier | sex cffender.

Oddly, a person who was convicled of sexual abuse of a minor or ward under 18
U.8.C. § 2243, which is essentially consensual sex that is unlaw(lul because of the age of
the victim or the custodial relationship, would be in Tier 1, while a person convicted of
abusive sexual cormact under 18 U.S.C. § 2244(a)}{3} or (4) lor conduct that would have
violated 18 U.S.C. § 2243 had the comact been an act, would be in Tier [1. See 42 U.S.C.
§ 16911. This is probably a drafiing error. Given the senousness of the other offenses in
Tier I, contact oflenses under 18 U.S.C. § 2244{a)(1), (2) and (5) might fit there, but it is
hard 10 see any rational basis for placing contact offenses under subsections {a}{3) and
{a){4} in Tier 1l rather than in Tier [ along with their analogous sexual act offenses.
However, SORNA provides no mechanism for challenging a tier classification. A tier
classification might nonetheless be challenged under the Due Process Clause andfor state
constitutional law. See Part G(1).

D. Initial Registration, Periodic In Person Verification, Updating Changed
Information

1, Where

A sex offender must register and keep the regisiration current in each jurisdiction
{see Part G{4), infra, for list of jurisdictions) in which s'he resides (home or where
habitually lives), is employed (including selt etnployment and whether or not gets paid),
and/or is a student {enrolled in or atiending). For imitial registration purposcs only, the
offender must register in the junsdietion in which s/he was convicted if different from the
jurisdiction in which s/he resides. See 42 U.S.C. §§ 16911(11), (12),{13), 16913{a}.

2. When and How: Duty of Appropriate Official to Give Notice and to
Ensure Repistration

A sex offender must mitially register before completing a sentence of
imprisonment lor the offense giving rise to the registration requirement, or if not
sentenced o prison, no more than 3 business days after sentencing. See 42 U.S.C. §
16913(b).

Shortly before release from custody, or i not in custody, immediately alter
sentencing, an “appropriate olfcial™ muost (1) inform the olfender of and explain his‘her
duties under SORNA, (2) require the offender to “read and sign a form stating that the
duty to register has becn explained and that the sex offender understands the registration
requirement,” and (3% ensure that the sex offender is registered. See 42 U.S.C. §
16917{a).



The Attorney General shall prescribe rules lor notitying offenders whe cannot be
registered in the manner set forth in section 16917{a) of their dutics under SORNA. See
42 US.C. § 16917(b).

'The Attorney General has the authority {1} to specify the applicability of SORNA
to {a) sex offenders convicted betore July 27, 2006 and (b) sex offenders convicled
before the particular jurisdiction implements SORNA, and (2} to prescribe rules for
registration of “any such sex offenders and for other categories of sex oftenders who are
unable” to register before completing a sentence or within 3 business days ot sentencing,
See 42 U.S.C. § 16913(d).

As to federal offenders, “the Bureau of Prisons shall inform a person who is
released from prison and required 10 register under the Sex Offender Registration and
Netification Act of the requirements of that Act as they apply to that person and the same
information shall be provided to a person sentenced to prebation by the probation olficer
responsible for supervision of that person.™ See 18 US.C. § 4042(¢c){(3). Nlisa
mandalory condition of federal probation and of federal supervised release that persons
who are required to register under SORNA comply with its requirements. See 18 U.S.C.
§§ 3563(a)B), 3583(d). Section 4042 says nothing about BOP or the supervising
probation officer having the person read and sign a lform or ensuring that the person is
registered, presumably because the person must register in his’her jurisdiction (and net in
a BOP facility or U5, Probation Office).

3 Frequent In Person Verification in Each Jurisdiction

(tenders must appear in person in each Junisdiction where they are required 1o
be registered, allow a photograph 1o be taken, and venfy the information in the registry,
once a year for Tier [ offenders, once every 6 months for Tier 1l offenders, and once
every 3 months for Tier 111 olfenders. See 42 U.S.C. § 16910.

4, Updating Changed Information in Person

No more than 3 business days after any change of name, restdence, employment,
or student status, a sex offender must inform af feast one of the jurisdictions where s'he
resides, is cmploved or is a student of the change in person. See 42 U.5.C. § 16913(c).

5. Duration of Reporting Requirements and Public Notification

Sex oftenders must keep their registration current and remain posted on local and
pational websites, see Part E, infra:

» For Ticr [ offenders, 15 years, reduced by 5 years il “¢lean record™ for 10 years
« For Tier Il offenders, 25 years, no reliel for “clean record™

s For Ter lll offenders, L.IFE, or 25 years il “clean record” for that long and the
offense was a delinquent adjudication



A “clean record” means {A) no conviction for an oflense punishable by more than
one year, (B) no conviction for any “sex offense” as delined 10 42 U.S.C. § 16911(3)-(8),
{C1 successful completion of *any periods™ of supervised release, probation and parole,
and (D} successful completion of “an appropriale sex offender treatment program™
certified by a jurisdiction or the Attorney (eneral.

See 42 U.S.C. § 16915,

E. What Information Will Be in the Registry, Published on the Internet, and/or
Otherwise Provided to the “Community™?

1. Jurisdiction’s Registry

The offender must provide to the “appropriate official™ for inclusion in the
registry: (1) name and any alias. {2} social sceurity number, (3} address, (4) name and
address of employer, (5) name and address of school, (6) license plate number and
description ol any vehicle owned or operated, (7) any other information required by the
Attorney General. See 42 US5.C. § 16914(a).

In addition, the jurisdiction must ensure inclusion in the registry: (1) a physical
description of the alfender, (2) text of the law defining the oifense for which s/he is
registered, (3} criminal history, including dates of all arrests and convictions; status of
parole, probation or supervised release; registralion status; existence of any outstanding
arrest warrants, (4) current photograph, (5) tingerprints and palm prints, (6) DNA sampie,
(7) photocopy of driver’s license or ID card issued by the jurisdiction, (8) any other
information required by the Atterncy General. See 42 US.C. § 16914(h).

2. Jurisdiction’s Wehsite

Each jurisdiction must make all information in the regisiry available on its own
Intemnel website, except for the following mandalory and optional exemptions from
disclosure:

Mandatory exemptions: (1) victim identity, {2) offender’s social security number,
(3) arrests that did not result in conviction, {(4) any other information exempted
from disclosure by the Attorney General.

Optional exemptions: (1} any information about a Tier I offender convicied of an
offense other than a “specificd offense against a minor,” (2} employer’s name, (3}
school name, (4) any other information exempted from disciosure by the Attorney
{Jeneral.

The sitec must include instructions about how to seck correction of information
that “any individual” contends is erroneous, and must state that the use of the inlormation
to unlawfully injure, harass, or commit a crime against any individual named in the
regisity or residing or working at any reporied address is subject to civil or criminal

10



penaltics. See 42 U.S.C. § 16918, (Such a notice has been posted by the states for years
and has not prevented harassment and violence, including murder.}

3. National Registry

There will also be a Natiopal Sex Offender Registry maintained by the I'BI for
each “sex otfender” (as defined in SORNA) and “any olher person required to register in
a jurisdiction’s sex offender registey.” ‘The latter apparenily refers to the fact that some
states require registration for offenses that SORNA would not. For example, Louisiana
requires those convicted of urinating in public to register as sex offenders. Public
urinators from Louisiana will now be in the FBI database as well. The FB1 will
“immediately™ transmil updated information about a “sex offender™ to “all relevant
jurisdietions.” Since “sex offender” is a term delined in SORNA, it seems that this
immediate transmission requircment showld mof apply 1o those whose offenses are not
covered by SORNA. See 42 U.S.C. § 16919

4, National Website

SORNA also establishes the Dru Sjodin National Sex Offender Public Website 1o
be maintained by the Attorney General, which will include “relevant information lor each
sex offender and other person listed on a jurisdiction’s website,” and make “relevant
information” publicly accessible. See 42 11.5.C. § 16920, Each jurisdiction must include
in the design of its own website all {ield search capabilities needed for Iull participation
in the Dru $jodin Website and “shall participate in that website as provided by the
Attorney General.” See 42 USB.C. § 16918,

The statute does not specify whether “relevant information” excludes information
exempted from publication on the jurisdiction’s website under 42 U.5.C. § 16918,
tHlowever, the phrasc “other persen listed on a jurisdiction’s website” indicates thal
information about public urinaters from Louisiana and others whose offenses are not “sex
offenses™ under SORNA wifl be posted on the Dru Sjedin Website.,

5. “Community” Nofification

SORNA establishes a Community Notification Program, which requires an
“appropriate official in the junsdiction,” immediately afler an offender registers or
updales information, to provide “information in the registry {other than infermation
exetnpted from disclosure by the Atorncy General)” to:

i 1) the Attorney Genera! who shall include it in the National Sex Offender
Regisiry “or other appropriate databases,”

{2) “appropriate™ law enforcemen! agencics including probation agencies, and
each school and public housing agency, in each area where the oftender
resides, is an employee, or is a student,
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{3) each jurisdiction where the offender resides, is an employec, or is a student,
and each jurisdiction from or to which a change of residence, employment, or
student status occurs,

{4) any agency rcsponsible for conducting employment-related background
checks under 42 U.S.C. § 5119a,

(5} child welfare social service enlines,

(6) voluntcer organizations in which contact with miners “or other vulnerable
individuals™ might occur,

(7) “fajny organization, company, or individual who requests such rotification
pursuant to procedures cstablished by the jurisdiction.”

The last two kinds of entitics may opt 1o receive the information no less frequently than
every 5 business days. See 42 U.S.C. § 16921,

Since the only information exempted Irom disclosure under the Community
Netification Program is “information exempted from disclosure by the Attorney
General,” it is unclear whether information the statute exempts from disclosure on a
jurisdiction’s website, see 42 U.S.C. § 16918, may nonetheless be provided under the
Community Notification Program.

6. MNatiopal Crime Information Databases

The Attorney General musl ensure aceess to the national crime information
dalabases as defined in 28 U.S.C. § 534 by {1} the National Center for Missing and
Exploited Children, to be used only within the scope of its duties and responsibilities
under Federal law to assist or support law enforcement {not for television, one would
hope), and (2} governmental social services agencies with ¢hild protection
responsibilities, to be used only in connection with investigaling or responding to reports
of child abuse, neglect or exploitation. 42 US.C. § 16961,

F. New Crimes and Penalties
1. Failure to Register (Federal)
a. The Statute

The Adam Walsh Act creates the new federal offense of failure to register, 18
U.5.C. § 2250, which provides as follows:

{a} In general --Whoever--

{1} is required to repister under the Sex Offender Registration and
Notification Act; [and]

(2} A)is a sex oflender as defined for the purposes of the Sex Offender
Registration and Notification Act by reason of a conviction under Federal
law {including the Uniform Code of Milnary Justice), the law of the
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Dristrict of Columbia, Indian tribal law, or the law of any territory or
possession of the United States; or

(B) travels in interstate or forgign commerce, or enlers ot leaves, or resides
in, Indian country; and

(3) knowingly fails to register or update a registration as required by the
Sex Offender Registration and Notification Act;

shall be fined under this title or imprisoned not more than 10 vears, or both.

{b) Affirmative defense.--In a prosecution for a violation under subsection (a}, it
is an affirmative defense that--

{1} uncontrollable circumstances prevented the individual from
complying;

(27 the individual did not contribute 10 the ereation of such circumstances
in reckless chsregard ol the requirement lo comply; and

(3) the individual complied as soon as such circutnsiances ceased to cxist.

{¢) Crime of violence -

(1) In general.--An individual described in subsection {(a) who commits a
crime of violence under Federal law (including the Uniform Code of
Military Justice), the law of the District of Columbia, Indian 1ribal law, or
the law of any territory or posscssion of the United States shall be

imprisoned for not less than 5 years and not more than 30 years.

{2) Additional punishment.--The punishment provided in paragraph (1}
shall be in addition and consecutive to the punishment provided for the
viclation described in subsection (a).

b. Sentencing Guidelines

The Sentencing Commission is directed to promulgate guidelines for this offense,
which wili likely be published for comment in early 2007 and go into effect in November
2007, Congress directed the Commiission to lake inlo consideration, amoeng other things,
whether the defendant committed another sex offense or offense against a minor in
connection with or during the peried of failure to register, the seriousness of the effense
that gave risc to the duty to register, including its tier level, whether the defendant
voluntarily attempted to correct the failure to register, and whether the defendant has any
criminal history, including convictions or juvenile adjudications, other than the offense
that gave rise to the duty to register. Pub. I.. 109-248 § 141(b).

L. Immigration Consequences
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Conviction under 18 U.5.C. §2250 for failure to register as a sex oflender is a
deportable offense. See 18 U.S.C. §1227(a)2} A} v).

d. Elements of the Basic Oflense
i. “is required to register under the [SORNAJ™

An essential element is that the defendant “is required to register under the Sex
Offender Registration and Notification Act.” Thus, the person must (1) stand {(validiy)
convicled (2) of a “sex offense” as defined in SORMA (3) that occurred at a time
{legally) covered by SORNA.

Does the person stand convicted?

Mot if, for example, a prior conviction has been overturmed or expunged, the
person was pardoned, or a conviction is on the books as a resull of ¢lerical or
administrative error. The SORNA provides no mechanism for relief, but to use a non-

existent conviction as a basis for prosecution would violate the Duc Process Clause. See
Part G{13(a), infra.

Is the conviction jnvalid?

If it is a foreign conviction, was it obtained withoul procedures that comply with
American standards of due process? ‘The Supreme Court recently declined to read the
felon-in-possession statute as including a foreign convictlion in part because it “would
include a conviction from a legal system that is inconsistent with an Amcrican
understanding of lairness.” Small v. United Siates, 544 11.5, 385, 389 (2005). SORNA
excludes foreign convictions obtained without “suflicient safegunards for fundamental
fairness and due process for the accused under gundelines or regulations established™ by
the Attorney General, 42 U.S.C. § 16911(5)B). Thus far. there are no such regulations.
Assuming there will be, they may set standards too low. If so, applying them would
violate both the Bill of Rights, and Separation of Powers (because the Judiciat Branch,
not the Executive, decides constitutional law).

Similarly, tribal convictions should be challenged as invalid if obamned without
basic constitutional protections. The Bill of Rights does not apply to Indian tribal
governments, and the Indian Civil Rights Act does not include a right to appointed
counsel.? Some tribal courts provide counsel to the indigent, but most do not. Asa
result, most defendants in toibal court arc without a lawyer. Tt would vielate the Duc
Process Clause and the Sixth Amendment for a tnbal conviction obtained without basic
constitutional prolections to be used as a predicate for a serious federal crime.

Recognizing the unreliability of convictions obtained without fundamental due
process, the Senlencing Commission does not count foreign convictions, tribal

125 US.C. § 1302(2): Dura v. Reina, 495 U.S. 676, 693 (1990}

14



convictions, or convictions resulting from summary court martial in the criminal history
score. U.8.5.G. § 4A1.2(g), (h), (D).

Is the conviction lor a “sex offense™ as defined in SORNA?Y

The oflense may not be a “sex offense™ as defined in SORNA for a variety of
reasons. You should contend that the indictment must specify which subsection the
conviction allegedly meets, That citation is part and parcel of the essential element that
the detendant is required to register under the SORNA, Without it, it will be impossible
10 defend against that element, or [or the court or jury to find whether it exists. (Note
that almost any offcnse involving sex, and some that don’t, will it under at least one of
the subscctions. 1f a motion 1o dismiss under one subsection 1s successful, the
government can charge under a different subsection. You may therefore want to save
the challenge for the jury or a directed verdict.)

¢ The conviction may nut be for a “criminal offense,” see 42 U.S.C. §
1691 1{5} A}, though it 1s hard to think of what that might be.

o [falleged to qualify under § 1691 1{3)}AXi), the offense may nut have an element
involving a sexual act or sexual contact with ancther.

o If allcged to qualify under § 1691 1{3)}A)ii) or (iv}, the offense may not be one
of the enumerated l'ederal or military offenscs.

o [falleged to qualify under § 16211(5) A)ii) and (7), the offense may not be a
“specified offense apainst a minor.™ Subsection (7} defines “specified offense
against a minor” as “an offense against a minor that involves™ one of a list of
offenses.

o The offense may not have been “against a minor,” either because the
victim was not in fact a minor or the offense was not in facl “against”
anyone. Or, in TepdorsShepard terms, the victim of the oftense of
conviction was not recessarfly a minor or the offense of conviction was
not necessarily against anyone. {f United States v. {largrave, 416 F 3d
486, 494-499 (6™ Cir. 2005) (defendant’s conviction under Ohio sexual
battery statute was nol a crime 0f violence under ACCA becausc it
criminalized sex with a stepchild regardless of age and regardless of
consent), United States v. Baza-Martinez, 464 F 3d 1010 (9h Cir. 2006)
{defendant’s conviction under Notrth Carolina indecent liberlies with a
child statute was not “sexual abuse of a minor™ under § 2L1.2 because,
fmter alia, it could be committed with “mere words,” cutside the victim’s
presence, and even without the victim’s knowledge): United Stares v.
Sawyers, 409 F.3d 732, 742 (6" Cir. 2005} (statulory rape under
Tennessee law criminalizing sex with a person at least 13 but less than 13
il the delendant was at least four vears older not categorically a erime ol
violence because it includes consensual sex); Xiong v, NS, 173 F.3d 601,
607 (7" Cir. 1999) (statutory rape of a fifteen-year-old is not categorically
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a crime of violence becausc it includes consensual sex); United Statex v,
Thomas, 159 F.3d 296, 299 (7" Cir. 1998) {statutory rape ol a 16-year-old
not a crime of violence becausc it includes consensuat sex); Dickson v,
Asheroft, 346 F.3d 44, 51-52 (2d Cir. 2003) {unlawful imprisonment of g
minor or incompetent adult not a crime of violence becanse it can be
accomplished with victim’s acquisscence).

A “specified offense against a minor,” as the word “specified” indicates,
does not mean any offense against a minor. It means the specific ones
listed. T does not involve, for example, assault against a minor, and it
would not include “annoving” a minor. See {United Statey v, Palares-
Galan, 359 1°.3d 1088 {9'3' Cir. 2004) (Calitornia statute prohibnting
molesting or annoying a child).

‘The ieast specific on the list is “|a|ny conduct that by 1ts nature is a sex
offense against a minor.™ This can be read one of two ways. The one
that makes most sense (despite the poor drafting) would require the prior
offense to have an element of a sexual act or sexual contact against a
minor. Alternatively, you can argue that the phrase “involves . . . conduct
that by its nature was a sex offense against a minor™ requires a look at the
actnal conduct, and that the actual conduct involved was not “by its
nature” a scx offense against a minor. See pp. 19-20, infra.

It 11 15 oo of the named oftenses, e.g., Kidnapping, false imprisonnment,
solicitation to engage in sexual conduct, does the offense as defined by
the convicling jurisdiction reach more breadly than the elements of the
“penenie” offense? What are the elements of the “generic”™ offense?
Certainly, they cannot be broader than an analogous federal offense.

The government may claim that a prior offense that is oot listed in
subsection (7} nonetheless gualifies because some part of the conduct in
the event that gave rise to the conviction “involved” kidnapping,
possession of child pormography, etc. For example, where a defendant
was convicted ol agssaull, the government may say that “false
imprisonment™ was “involved.” This cannot be. In this particular
subscetion, Congress was listing oflenses under the law of any
jurisdiction. It could not provide a list of code sections as it did for
federal offenses, but instead identified categorics of offenses. 1t used the
word “involving™ to narrow the list to certain “specified” catcpories of
offenses of which the delendant “was convicted.” 42 U.5.C. § 16911(1).
Congress could not possibly have intended 10 create a system requiring
persons to register as scx offenders based on unconvicied conduct
allegedly “involved” in an event that gave risc to a conviction. That
would be entirely unworkable. Na one, including putative registrants or
public officials, could know who was required to register.
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o Ifitis a juvenile adjudication, it does not count il the delendant was under the
age of 14, or if the offense was notl “comparable or more severe than aggravated
sexual abusc” as described in 18 U.S.C. § 2241, See 42 U.5.C. § 16911(8).

« If it was consensual, it does not count if the victim was an adult not under the
defendant’s custodial authority, or if the victim was at least 13 years old and the
difference in age was not more than four years. See 42 U.5.C. § 16911(5)C).
This would exclude some offenses under state law, See, ez, R.L Gen. Laws §
111-37-6 (1997) (criminalizing sexual conduct belween a person who is eighteen
or older with a person under sixteen).

s The offcnse may not be listed in SORNA at all, but only in a regulation
promulgated by the Anlomey General. If o, argue that the plain language of the
statute lists what are “sex offenses™ subject to SORNA, and contains no
authorization of the Attorney General to add any substaniive crimes to this list.
To the extent the Attomey General purports to do so, it is unauthorized
lawmaking. Reading the stalute as permitting the Attomey General to do so
would mean that Congress vivolaled Separation of Powers under the non-
delegation doctrine. See Pan Gi(2), infra. The court must construe the statute to
avoid constitutional doubt. See Clark v. Martinez, 543 1.5, 371, 381-82 (2005).

Did the conviction ccour at 3 ime covered by SORNA?

IT the conviction alleged to be a qualifying conviction occurred before July 27,
2006, and the Attorney General has not yel promulgated a regulation “specity[ing] the
applicability of this subchapter to sex oflenders convicted before July 27, 2006, 42
[J.5.C. § 16913(d}, then the defendant is not “required to register under the Sex Oflender
Registration and Notification Act.”

Ifthe conviction occurred on or after July 27, 2006, and no jurisdiction in which
the defendant resides, works or goes to school has yel implemented SORNA, and the
Auomey General has not yet promulgated a regulation “specify|ing] the applicability of
this subchapter to sex offenders convicted beferc . . . its implementation in a particular
jurisdiction,” 42 U.5.C. § 16913(d), then the defendant is not “required to regisier under
the Sex Cffender Repisiration and Notifieation Act.”

If the conviction occurred before July 27, 2009, you can argue that the statule is
at least ambiguous as to whether it is in effect anywhere before July 27, 2009, the
deadline for implementation in all jurisdictions, 42 U.S.C. §§ 16923(c), 16924, P L. 109-
248 § 129(b) {42 USC 14071 note), and must be interpreted by the rule of lenity. This
also goes to the “knowingly™ element. See subsection iii, infra.

IT applied to any person who committed the offense before the effective date of
SORNA {whether that means July 27, 2006, the date the defendant’s jurisdiction
implements SORNA, the date the Artorney General promulgates a regulation saying it
applies retroactively to any class of persons, or July 27, 2009}, there 1s a strong arpument
that this violates the Ex Post facte Clause. See Pan G(3), infra.
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Who makes these findings and how? Does the judge or jury make the finding
that the defendant “is required to register under the SORNA™?

Obvipusly, you can seek dismissal of the indictment, or a direcled verdict, on the
basis that, even il the conviction cxists, its nature or timing did not require the delendant
to register as a matter of law. The defendant could enter a conditional guilty plea, and
ask the judge to decide. Or, if there is no question that the conviction qualifies (for
example, it is one of the listed federal ofTenses and there is no legal or factual question
about the timing), you can stipulate to the [act of a qualifying convietion and defend on
some other basis. Od Chief v. United States, 519 U.8. 172 (1997} (“prosecution’s need”
for “evidentiary depth o tell a continuous story has . . . virtually no application when the
point at issue is a defendant’s legal status™).

But, since whether the defendant is required to register under the SORNA is an
clement, the defendant has a right to demand that a jury make the finding. Apprendi v.
New Jersey, 530 U5, 466 (1999} Tt is not a sentencing cnhancement based on the fact
of a prior conviction, so Aimendarez-Torres v. United States, 523 U8, 224 (1998} does

nat apply.

The defendant has the “nghi . . . to demand that the jury decide guilt or
innocence on every issue, which includes application of the law to the facts.” Ukited
States v. Gaudin, 515 U8, 506, 513 {1995). Under Gaudin, when an element involves a
mixed question of law and tact, the jury must find the ultimate fact (here, is the
defendant required to register?) and the subsidiary facts {does the defendant stand
convicted of a “sex offense” as defined in SORNA that occurred at a time covered by
SCRNA7?). The judge can instruct the jury as 1o what the law is, { ¢.. what SORNA says
is a “sex offense,” and what i1 says about the timing of a conviction in order to qualify,
but cannot instruct the jury that the offense is covered by SORNA or that the defendant
is requared to register.

In an analogous context, the Filth Circuit held that it was crror for the judge to
decide as a matter of law, and 10 so instruct the jury, that an unregisiered firearm was
required 10 be registered under the relevant statute and regulation. This was an element,
a mixed question ol law and fact, and so was for the jury to decide, with instructions on
what the law required for a fircarm to be required to be registered. Lnifed Sigres v.
Bryan, 373 F.2d 403 (5™ Cir. 1967).

In some cascs, whether the defendant was required to register will be a simpie
question of whether the defendant was in fact convicted of violating one of the federal
statutes listed in 42 U.5.C. § 1691 1{5){A)Xiii). Whether the defendant was convicted of
an offcnse “that has an element involving a sexual act or sexual contact with another™
may be less clear, as in statutes that can be violated in different ways, with or without a
sexual act or sexual contacl. Where the offense is alleged to be one of the “specified
offenses against a minor,” the offense may or may not qualify for a vanely ol legal or
factual reasons, some of which are noted above. Where the oflense was a juvenile
adjudication, whether it was “comparable to or morc severe than aggravated sexual
abuse” as descrabed in 18 U.S.C. § 2241, see 42 U.S.C. § 16911(8}, could be litigated as
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a matter of law or fact. And, if the victim was an adult and not under the defendant’s
custody, or was at least 13 and not more than four years younger than the defendant, you
may want to litigatc whether the conduct was consensual as a factual matter, or was not
necessarily non-consensual as a legal matter. See 42 U.S.C § 1691 1{3)(C).

The most obvious way to decide is the categorical approach, in which the
decision-maker may “look only to the fact of conviction and the statulory definition of
the prior offense,” and “not to the particular facts underlying those convictions.” Tayior
v. Lnited States, 495 U.S, 575, 600, 602 {1990); Shepard v. United Stares, 344 U S, 13,
17 (2005). 1f the statutory elements of the offense, or the caselaw of the jurisdiction
inlerpreting the statute, reaches both a “sex offense™ as defined in SORNA and other
conduct that does not qualify as a “sex offense™ under SORNA, then the deciston-maker
must decide whether the offense of conviction recessarily involved findings (in the case
of a trial) or admissions of fact (in the case of a plea) equating to the elements of a
qualifying oflense under SORNA, In doing so, the decision-maker may look at {and
only at) the indietment or information and the jury instructions (il conviction was
obtained by jury tral), the indictment or information and bench-irial judge’s rlings of
law and {indings of fact {if conviction was obtained by bench irial), or the indictment or
information, written plea agreement, transcript of plea colloguy, and any explicit factual
finding by the trial judge to which the defendant assented {if conviction was obtained by
guilty plea).” Tayvior, 495 U.S. at 602; Shepard, 544 U.S. at 16, 20-21, 24,

Another way to decide is based on the actual facts. If the government wants to
put in the actual conduct through witnesses, police reports, or the like, and it is more
advantageous for the defendant to rely on the categorical approach, you should have no
trouble convincing the court to go your way under current law. Like the ACCA at issue
in Tavlor and Shepard, which refers to “the fact that the defendant had been convicled of
critnes falling within certain categories, and not to the facts underlying the prior
convictions,” Taydor, 495 U5, at 600-01, Shepard, 544 U8, at 23, the SORNA stales
that 4 “sex offender” subject to its terms is “an individual who was convicted of a sex
offense,” 42 U.8.C. § 16911(1). as defincd in the categories set forth in 42 U.S.C. §
16911(5)-(8}.

On the other hand, you may want to show that the actual conduct was not a "sex
olfense™ under SORNA. For example, in a case where the government alleges that a
statutory rape conviction based on consensual sex between an 18-ycar-old boy and his
13-year-old girlfriend “1ovolve[d] . . . conduct thal by its nature was a sex offense

' Taylor and Shepard, which involved a sentencing enhancement under ACCA that is found by
a judge, did not decide whe decides but Aow to decide. The primary reason the Court adopled
the cateporical approach was as a maiter of statttory interpretation, Le., bocause § 924()
requires a finding regarding whether the defendant was convicted of a crime in g specified
category, Taplor, 495 LS. at 600-01. There really should be ne barrier to a jury applying the
categorical approach, but if the categorical approach is favorable to the defendant, then (he
defendant would probably want the judge to dismiss the indictment or direct a verdict on tha
basis, rather than take his chances with a jury.
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against a minor,” 42 11.8.C. § 16911{7¥1), and the categoncal approach is unlikely to go
your way, you may prefer to argue to the jury that the actual conduct involved was not
by its nature a sex olfensc against a minor, Though SORNA explicitly excludes from
the definition of “sex offense” consensual conduct if the victim way at least 13 years old
and the difference in age was not more than four years, see 42 U.S.C. § 16911(3)C). this
does not mean that all consensual sex outside those age paramelters is “by its nature a sex
offense against a minor.” You could argue that:

{1} Gaudin requires the jury to make this finding when the defendant so
demands.

(2} Whether the defendant was convicted ol a “sex offense™ as defined in
SORNA is an glement of a crime in a case being tried to a jury. Thus, Taylor's
concerns about the practical difficulties of litigating the facts belore a judge
under a scntencing statute are not implicated. See Tapfor, 495 U.S. at 601,

(3} The Court in Taylor emphasized that 18 U.5.C. § 924(e} referred only to
“convictions . . . Tor a violent felony or a scrious drug offense,” 495 U.5. at 6(4,
while this statute refers (0 “an offense against a minor™ ol which the defendam
“was convicted” that “invadves . . . [a]ny conduct that by its nature is a sex
offense against a minor.” 42 U.S.C. § 16911(1), (7). Whilc the definition of
“viglent felony™ in 18 LL5.C. § 924(e)(2)B) also meludes a residual *involves
conduct” clause, that clause was not at issue in Taylor. At oral argument in
James v. United States, No. 05-9364, on November 7, 2006, Justice Scalia
pointed this cut and suggested that an offense alleged to be a violent felony under
the residual clause be determined on the actual facts. See Transcript at 20,
hitp:/fwww.supremecourtus. gov/oral_arguments/argument_iranscopls/05-

9264 pdf.

{(4) Fur the judge to make a finding that the offense “inmvolvefd] . . . comduct that
by ils nalure was a sex offense against a minor” is “io0 far removed (rom the
conclusive significance of a prior judicial record, and too much like the findings
subject to Jowes and Apprendi” Shepard, 344 U5, a1 25; see also id at26n. 5
{(saying nothing to dispel dissent’s charge that the Count’s decision “may portend
the extension of dpprendi . | | to proof of prior convictions,” including “evidence
of those burglaries at trial,” other than to say that “any defendant who feels tha
the risk of prejudice is 100 high can waive the right to have a jury decide
questions about his prior convietions.”). Cf William R. Maynard, “'Sratutory”
Ernhancememt By Judicial Notice of Danger: Who needs legisfotors or jurors?
(arguing that it viclates the Sixth Amendment and Separation of Powers for
judges to determine that an offense is a “cnime of violence™ under a clause ol'a
statute that delines “crime of violence” or “viclent felony™ as an offense that “hy
ils nature, involves™ a risk of injury or force), forthcoming in the January 2007
1ssuc of The Champion and/or in the next issue of the Liberty Legend.

{5) The judge can instruct the jury that if it finds the delendant was convicted of
the offense, it must then decide whether it “involve]d] . . . conduct that by its
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nalure 15 a sex offense against a minor.” To add meaning to the statutory phrase,
you could propose instructions bascd on cases finding that certain statutory rape
offenses are not categorically crimes of violence where they cover consensual sex
that involves no force or risk of force.

Alternatively, in such a cage, you can argue to the jury thal the defendant did not
“knowingly” fail to register because he belicved that his conduct was not “by its nature a
sex offense against a minor.™ Cf United States v. Bryan, 373 F.2d 403, 406 (Slh {ir.
1967} (it was not crror to exclude delendant’s testimony that he believed the firearm was
of a type not subject to registralion becausc the offense had no stale of mind element),

A word of caution: Whether the judge should decide based on a categorical
approach or the jury should decide based on the actual facts showuld be the defendant’s
choice by virtue of his right 10 have each and every element proved to a jury, or te
choose not to exercise that ight. However, the courts have taken the position that the
categorical approach applies across the board whether the defendant objects or not. The
categorical approach does seem to benefit defendants in more cases than it hurts them, so
we wolld not like to see its demise. As noted above, Justice Scalia supgested at oral
argument in James v. United States that the residual category under 924(e} be
determined on the basis of the actual facts, but that does not always help defendants
either.

Before laking the actual conduct route, make sure that the categorical approach 1s
adead end. To decide how to proceed, we sugpest the following:

* (ict the records of the prier conviction, the statute defining the offense, and the
caselaw interprating it.

—  Does a valid conviction exist?

— If'1he statute defining the offense of conviction reaches only one kind of
conduct, has the offense been determined not to be a “sex offense™ under
SORNA in your circuit or other circuits, or is it likely to be given the law
in other contexts? If so, move for dismissal or a directed verdict.

— Does the statute under which the defendant was convicied reach any
conduct that is not or not likely to be a “sex offense” under SORNAY

— Have the courts in the jurisdiction interpreted the statute to reach any
conduct that is not or not likely to be a “sex olfense™ under SORNAT See
Hargrave and Baza-Marrinez, supra, for examples of courts using the
caselaw of the jurisdiction to find thal the statute reaches more broadly,

— Il the offense of conviction reaches conduct that is and is not covered by
SORNA, and the documents allowed by Taylor or Shepard show that the
defendant was convicted of the non-SGRNA type, or they don't say, move
for dismissal or a directed verdict.

— Has the offense of conviction been determined to be a “sex offense” under
SORNA in your circuil or other circuits. orf is it likely to be given the law
in other coniexts, e.g., the law concerning whether statutory rape is a
crime of viclence? If so, are the actual facts such that a jury is likely to
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find it does not qualify as a “sex olfense™ under SORNA7? If s0, argue that
the jury must decide. If not, consider stipulating under Ofd Chief and
defending on a different basis.

ik, jurisdictional clement

Section 2250(a}2) requures that one of two elements be found to establish federal
junsdiction. 'The defendant either (A) “is a sex offender as defined for the purposes of
[SORNA] by reason of a comviction under l'ederal law (including the Uniform Code of
Military Justice), the law of the District of Columbia, Indian tribal law, or the law ol any
territory or possession ol the United States,” or (B} “travels in interstate or fureign
commerce, or enters or leaves, or resides in, Indian country ™

Under (B}, the conviction can have been oblained under the law of any
jurisdiction, if the person “travels in interstale or foreign commerce.” The statute does
not even say that such trave! must be duning the period the person was required to but
failed to register. Even if it were applied that way, a jurisdictional challenge might
successlully be raised. The Travel Act, 18 U.8.C. § 1952, was perlunctorily upheld
againslt Commerce Clause challenge three decades ago by a few courts of appeals, but
1hat statute requires travel with intent to commit a specified crime and performing a
specified crime therealter. Thus, the trave! is at least arguably in furtherance of a crime
that atfects inlerstale commerce. The Failure o Register statute requires no conneclion
between the travel and any crime or any effect on commerce. It may not fare so well as
the Travel Act did, especially under modern Commerce Clause jurisprudence. See Jones
v. Linited Stares, 529 U.S. 848 (2000); United Stcrtes v. Morrison, 529 U 8, 598, 614
(20000; United States v. Lopez, 514 U.5. 549 (1995).

Whether there 15 some problem with jurisdicuon in cases involving Indians is
well beyond our expertisc. 'We note only the lollowing. Under {A), the conviclion can
have been obtained under tribal law. It is not a violation of the Double Jeopardy Clause
[or an Indian to be prosecuted by both the tribe and the federal government for the same
act. See United States v. Lara, 541 U8, 193 (2004). Under (B), an Indian can have
been convicted under state law,” or tribal law, and never left Indian country. This may
be inconsistent with 18 U.8.C. § 1153 (the Major Cnimes Act).

However, to the exient this might be in conflict with 18 U.S.C. §§ 1152 or 1153,
a later, specific, statute presumably would take precedence. But that later statute would
have to be within Congress’ constitutional power. In £x Parte Crow Dog, 109 U.S. 556
(1383), the Court held that there was, at the time, no statutory authority lor the federal
governtent to exercise criminal jurisdiction on Indian Reservations lor a murder
committed by one Indian on another Indian. Subsequently, Congress enacted § 1133,
‘The Indian Commerce Clause, which confers on Congress the power ‘1o regulate

* An Indian on the reservation cannot be convicted by a state unless the state has assumed
criminal jurisdiction under Public Law 280 (Pub. I.. 83-280). Public Law 280 is complicaled, Tt
mandated that certain states assume criminal jurisdiction and allowed others to do su.

22



Commerce . . . with the Indian Tribes,” Const. Art. 1 § §, cl. 3, was the implied
constitutional basis, and these statutes have long been upheld against constitutional
challenges. In United Stares v. Kagama, 118 11.5. 375 (1886), however, the Supreme
Court rejected the Indian Commerce Clause as the essential basiz for federal criminal
jurisdiction in Indian Country. 1t may be worthwhile to research whether the Fallure 1o
Register Slatule, § 2250, as written or as applied, exceeds Congress' power under the
Indian jurisdiction statutes and the various Supreme Court rulings defining the nature
and extent of federal criminal jurisdiction in Indian Country,

il “knowingly fails te register or update a registration as
required by the [SORNA]"

Failure to verify not a crime? The stalute prohibits only a failure to *register” and
a failure to “update,” the requirements lor both of which are set forth a1 42 U.S.C. §
16913. It does not explicitly refer 1o a failure to appear for “periodic in person
ventication,” which is described separately at 42 U.S.C. § 16916. This is worth a try
where the only failure was not showing up for periodic verificatzon.,

Notice. In a prosecuticon for failure to register, the government should have the
burden ol proving notice beyond a reasonable doubt. In Lambers v. California, 355 U.S,
225 (1958) (cited with approval in Ring v. drizesg, 536 U.S, 584, 607 (2002)), the
Supreme Court invalidated a prosecution for failure to register as a felon as reguired by a
¢ity ordinance under the Due Process Clause. The Court stated: “Engrained in our
concept of due process is the requirement of notice. . . . Notice 1s required in a myriad of
siluations where a penalty ur lorfeiture might be suffered for mere failure to act. . . .
| TJhe principle is equally appropriate where a person, wholly passive and unaware of any
wrongdoing, is brought o the bar of justice for condemnation in a eriminal case.” 7. at
228. Thus, “actual knowlcdge of the duty to register or proof of the probability of such
knowledge and subsequent failure to comply are necessary before a conviction under (he
crdinance.” 74, a1 229. In short, the Court held that the Constitution requires an element
of willlulness for such an offense. Knowledge that one is a felon is not enough. There
must be proof of actual knowledge of a duty to register or at least prool that the defendant
received notice.

‘The structure of the statute further supports that the government must prove
notice. Jt prohibits knowingly failing to register or update “as required by the
[SORNA]" The SORNA imposes explicit duties on local and federal officials to give
notice of and explain the precise registration requirements:

*+  Asnoted in Parts A and D, supra, SORNA creates interlocking notice and
registration requircments directed at “approptiate officials,” the Attorney General,
and “sex offenders.” See 42 U.S.C. §3 16911, 16913, 16915, 16916, 16917; 18
U.5.C. § 4042{c)(3). It requires an “appropriate official,” shorlly before release
from custody, or if not n custody, immediately after sentencing, to {1) inform the
offender of and cxplain his'her duties under SORNA, (2) require the offender to
“read and sign a form stating thal the duty to register has been explained and that
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the sex offender understands the registration requirement,” and {3) ensure that the
sex offender is registercd. See 42 U.5.C. § 16917(a).

e Under 18 11.8.C. § 4042(c} as amended, the BOP or the supervising probation
oflicer are to notify the person “of the requirements of thal Act as they apply to
that person.” Section 4042 says nothing about BOP or the supervising probation
having the person read and sign a form or ensuring that the person is registered,
presumably because the person must register in hisfher jurisdiction.

* The Attorney General 15 required to prescribe rules for the notilication and
registration of persuns who are not able to be notified and registered in
accordance with § 16917(a). See 42 U.S.C. §§ 16917(b); 16913(d). Such rules
{not vet promulgated) will apply to persons who were convicted before July 27,
2006 or belore SORNA was implemented in the jurisdiction if the Attorney
(eneral deems those persons to be subject 1o SORNA, and will apply 1o vthers
who are unable to be notified and registered as required by § 16917(a), such as
federal prisoners and federal defendants sentenced to probation.

Thus, to prove that the defendant “knowingly™ failed to register in the context of
SORNA’s imposition of a duty on officials to give notice, the government cannot rely on
proof of knowledge of the prior conviction or the maxim that ignorance of the law is no
cxcuse. [t must prove beyond a reasonable doubt that the defendant received notice and
had actval knowledge of SORNA’s precise requirements as required by the Act. See
Lambert, supra, United States v. Ratzlaff, 510 U.8. 135 (1994), Cheek v. United States,
498 U.S. 192 (1991).

There are many ways a defendant may not receive notice or know that he is
required to register. His conviction may be years old, he has moved, and whatever notice
the Attorney General deems appropriate does nol reach him. He may be mentally ill,
mentally retarded, or unablc to read. The sheer complexity of the system combined with
human error will result in many sex offenders not receiving notice.

A slightly more farfetched scenario is possible if, as described in Part G(2), infra,
the Attorney General maintains its current regulation or promulgates a new one listing
sex offenses that purportedly require registration that are not listed in SORNA. [n that
event, BOP or Probation must give netice to the state or local chiefl law enforcement
officer and sex pitender registry of a person who is being released who is rof required 1o
register under SORNA, but is in some broader “calegory specified by the Attomey
General.” The person nced not have been given notice of his duty to register under §
4042(c){ 3) because that subsection applies unly to offenders required to regisier under the
SORNA. When the person does not show up to register at the local registry, local
autherities then notify the Attorney General and “other appropriate law enforcement
agencies,” 42 U.8.C. § 16922, the Attorney General deploys Federal law enforcement to
assist and locate the person, who is now deemed a “fugitive,” 42 U.S.C. § 16941, and
your new client is charged with failure to register.
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The absence ol a signed torm will support an absence of mens rea. [f'there s a
signed form, do not despair, there are factual and legal challenges, The statute requires
the persont to sipn the form stating that s/he “understands the regisiration requirement,”
whether or not s’he understands. The defendant may not actually understand because, for
example, s/he cannot read or is mentally impaired. In any case, defense counsel should
resisl inttoduction of such a form as evidence of knowledge. Because signing the form is
mandatory, and may itself be prosecutable as a lailure to comply with registration
requirements, it is coerced and therefore meaningless. ‘This scheme only pretends to
comply with due process by staling that knowledge is an element, while relieving the
government of its burden of proving that element, and shifting the burden of proving lack
of knowledge to the detendant, in vielation of the Due Process Clause. See Mullaney v.
Wilbur, 421 U.S. 684 (1975); In re Winship, 397 U.5. 358 (1970).

€. Affirmative Defense

The allirmative defense requires the defendant to prove that (1) uncontrollable
circumstances prevented him from complying; (2} he did nol contnibute to the ercation of
such eircumstances in reckless disregard of the requirement 1o comply; and (3) he
complicd as soon as such circumstances ceased 1o exist. Congress did not say whe bears
the burden of proving or disproving the allirmative defense, but it is likely that the
defendant must prove it by a preponderance of the evidence. See United States v. Dhixon,
126 S. Ct. 2437, 2445-46 (2006).

A lack of notice may establish the affirmative defense, as it is an “uncontrollable
circumstance” to which the defendant did “not contribute.” IHowewver, the burden ol
prool would likely rest with the defendant, so it would be preferable for notice to be
wreated as an clement. 1f the court declined to treal notice as an clement, would a
defendant who had no notice until he was arrested then have to comply in order to
establish the affirmative defense” In Lambert, the Court assumed that once arrested there
was no opportunity to comply. Rather, the defendant “could but suffer the consequences
of the ordinance, namely, conviction with the imposition of heavy criminal penalties
thereunder,” and this violated due process. 335 .S, at 229,

Would a defendant have to comply if “uncontrollable circumstances™ such as
hospitalization, illness, mental timpairment or family needs did not “cease to exist”™? If
there is no question that the deflendant is required to register under SORNA, it would
probably be wise 1o “comply” ASAP. Butif there is a question about whether the
defendant is subject to SORNA {e.g., the prior offense is not listed in the Act, itisnota
“wex oflense” under the Taylor/Shepard analysis, or the conviction has been overturned),
or there is a strong legal challenge (e.g., the AG’s regulation is ex post fucte as applied to
the defendant), it may be better to litigate those legal issues first betore having the client
register in order to establish the allirmatve defense. Registering would essentially forfeis
any challenge 10 the duty o register, and subject the defendant to severe lifelong burdens.

f. Crime of YVielence.

25



‘The new offense described in § 2250(¢) 15 similar 1o § 924(c), and like § 924{c} is
subject to Apprendi v. New Jersey, 530 US, 466 (1999). Thus, all of the elements must
be charged in an indictment, submitted 10 a jury, and proved beyond a reasonable doubt.

The ollznse might be charped alone or together with § 2250(a), § 2260A (see
subsection 2, infra), or some gther code section defining a erime of violence. If charped
wilh one or more ol these other otfenses, check to sce if this vielates double jeopardy
under the test of Blockburger v. United States, 284 U.8. 299, 304 (1932) {“where the
same act or transaction constitutes a vielation of two distinct statutory provisions, the test
10 be applied to determine whether there are two offenses or only one is whether each
provision requires proof of an additional fact which the other does not.™).

Because of the similarities between § 924{¢) and § 2250(¢), the former can
provide clues as to how to approach the latter. Section 2250(c), however, ditfers from §
924{c} in ways thal can both eause confusion and provide litigation opportunities.

First, § 924(c) requires proof that the defendant used, carried or possessed a
firearm. The analogous element in § 2250(c) is that the defendant was a2 person described
in subsection (a), 7.¢., a person required to register under SORNA who knowingly failed
to register or update a regisiration as required by SORNA and who meets one of the
Jurisdictional requirements.

Second, § 924(c) requires proof that the use or carrying was during and in relation
to, or that the possession was in turtherance of, a crime of violence or drug trafficking
crime. Section 2250(c) says nothing about the relationship between the failure to register
and the crime of violence. To make any sense, it should be read to require at least that
the crime of violence was commitied during the pericd when the defendant was
knowingly failing to comply with registration or update requirements. You may also
want to press for an “in relation to™ or “in furtherance™ mterpretation, though it doesn’™t it
50 well as under § 924(c).

Third, § 924{c) requircs proof of a “erime of vielence,” and defines “crime of
violenee™ in subsection {c}3). the same as it is defined in 18 U5.C. § 16 (except that in
924{c)¥ 3), it must be a felony and in 16, it need not be a felony if it has an element of
physical force). Section 2230(¢) requires prool of a “crime of violence,” but does not
provide a defimition of “crime ol viclence.”

Fourth, § 924(c} says that the crime of violence or drug trafficking crime must be
one “for which the person may be prosecuted in a court of the United States.” That is
¢lear enough, but section 2250(c) says that it must be a “crime of viclence wnder Federal
law (including the Uniform Code of Military Justice). the law of the District of Columbia,
Indian tribal law, ot the law of any territory or possession ol the Umited Sates.”
{emphasis supplied) To make any sense, this must mean “tor which a person may be
prosecuted in”™ a court of one of the listed jurisdictions. It cannot mean that the person
engaged in conduct in New York for which he could not be prosecuted there but which
happens 10 be defined as a crime “under™ tribal law.
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Obviously, the defendant has a ight 10 bave the elements of the “crime of
violence™ charged in an indictment, and 10 have a jury decide if he committed that crime.
Judges will have to instruct juries on the elements of the erime under the law of the
jurisdiction, be it federal, military, tibal, the Distriet of Columbia, a territory or a
possession.

Who decides if the crime is a “crime of violence™ and how? Obviously, the
defendant can ask the court to decide in a motion to dismiss or for a directed verdict. ‘The
defendant, however, may want a jury 10 decide based on his actual conduct, particularly if
the courts have decided as a categorical maiter that the charged olfense is a erime of
violenee, or a look al the elements alone is likely 0 go that way, For example, in United
States v. Ampare, 68 F.3d 1222 (9" Cir. 1995), the defendant wished the jury (o decide
whether his possession of an unassembled and unloaded sawed-olT sholgun was a crime
of violence. Tnstead, the district court instructed the jury that if it found the defendant
pussessed the gun, It was a enime of violence based on Ninth Circuitl precedent under the
categorical approach that possession of such guns is a crime ol violence.

Befare the Apprendi-Shepard line of cases, courts of appeals held in § 924(c)
cases that whether the offense was a “crime of violence™ was a pure guestion of law for
the judge and the judge could so instruct the jury over the defendant’s objection. See
{nited States v. Jennings, 195 F.3d 795 (5™ Cir. 1999Y; nited States v. Meachum, 182
F.3d 923 (7" Cir. 1999}, Unired States v. Amparo, 68 F.3d 1222 (9™ Cir. 1995);, United
Sterfex v, Moore, 38 F.3d 977 [E"' Cir. 1994); United States v, Weston, 960 F.2d 212 (If'T
Cir. 1992). Those decisions do not appear to have been revisited, But see Pattcrn Crim,
Jury Instr. 5" Cir. § 2.48 (cautioning that Appresndi may alter the Iifth Circuit’s holding
in Jermings, which was decided shortly before Apprendi).

There are good arguments that il the defendant wants the jury 10 decide, the court
may not take the decision from the jury:

(1) Gaudin requires the jury to make this finding of mixed law and fact if the
defendant so demands.

{2) Because the “'crime of violence” is itself an element, the jury must hear the
facts of the alleged crime of viclence anyway so Favfor’s concems about the
practical difficulties and unfaimess of lidgating facts about a prior conviction
before a judge under a sentencing statule are notimplicated. See Tendor, 495 115,
at 601,

(3} Tayvior said that it was adopting the categorical approach because § 9244(e)
“refers to “a person who . . . has three previous convictions” for — nof a person
whe has committed — three previous violent felonies or drug offenses,” Tuplor,
425 1.5, at 600 (emphasis supplied), while here it is commission that is at issue.
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{#4) For the judge to make a finding that the conduct was a “¢rime of violence” is
“too far removed from the conclusive significance of a prier judicial record, and
too much like the findings subject W Jores and Apprendi™ Shepard, 344 U.S, at
25, see also el at 26 n. 3 {saying nothing to dispel dissent’s charge that the
Court’s degision “may portend the extension of Apprend; . . . to proof of prior
convictions,” including “evidence of those burglaries at 1fal,” other than to say
that “any defendant who (eels that the risk of prejudice is too high can waive the
right to have a jury decide questions about his prior convictions.™).

(5) If the oflense 15 allecgedly a “crime of violence™ because it “invelves conduct
that presents a serious potential risk of physical injury to another,” il may violate
the Sixth Amendment and Separation of Powers for the judge (W determine that it
is a “crime of violence.” See William R. Maynard, “Stajufory " Enhancement By
Judicial Notice of Danger: Who needs legislators or jurors?, forthcoming in the
January 2007 issue of The Champion and/or in the next issuc of the Liberty
Legend. See afve Jumes v, United Stafes, No. 05-9364, Transcript of Oral
Argumenl al 20, November 7, 2006 (Justice Scalia suggesting that offense alleged
to be a violent felony under the residual clause of 924{e) be determined on the
actual lacts},

htip://www.supremecourtus gov/oral_arguments/argument_transcnipts/05-
9264.pdf.

{6) The court can instruct the jury that if it finds the defendant commitied the
offense, it must then decide whether it was a “come of vielence,” and then
instruct on the law defining what is a “crime of violence,” using whatever
statutory definition may apply, language rom Leocal v, Ashcrofi, 5431158, 1
{2004}, and/or from other relevant caselaw. See, e.g., Larin-Ulloa v. Gonzales,
462 F.3d 456, 465 (5" Cir. 2006) (afier Leocal, relevant inquiry under 18 U.S.C. §
16{b} is whether there is “a substantial risk that intentional physical force will be
used in the commission of the crime.".

If the categorical approach is more advantageous {as il often is) and the
povernment wants the jury to decide, you can rely on the cases under § 924{c) cited
above. In addition, section 2250{c} refers to a “crime of viplence under™ the *law" of the
Jurisdiction, which can be read as further supporting a catcgorical approach.

You will have to decide whether the categorical et the factual approach is most
advantageous. If the circuil has already decided the offense 15 not a “crime of viclence,”
move for dismissal {or a directed verdict if there is a danger the government could re-
indict for a different cnme of viclence). If the oflense is defined by the statute or
interpretive caselaw to cover conduct that is a “crime of violence™ and conduct that is not,
and the documents allowed by Taplor and Shepard show that the defendant was
convicted of the non-"crime of viplence™ or they don’t say, then move lor dismissal or
directed verdict. If your circuil {or ancther) has already decided that the offense is a
“crime of violence™ under the categorical appreach (and the court is unlikely to revisit the
decision in light of Leoca! or the upcoming Jemes decision), but a jury would likely find
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the actual facts do not amount to a “crime of violence,™ argue that the jury should decide
based on the actual facts.

What definition of “'crime of violenge™ should be used? Section 2250(c) refers to
a “crime of violence under Federal law (including the Uniform Code of Military Justice},
the law of the District of Columbia, Indian tnbal law, or the law of any territory or
possession of the United States,” and provides no further definition. If the charged
“crime of violence™ is “under” federal law, presumably you would use the delinition in
18 US.C. § 16. Some states or other non-Federal jurisdictions may classily offenses as
violent of non-viclent or have their own definition of “crime of viglence™ in statutes or
casclaw. £.g., Code of Laws of South Carolina §§ 16-1-60, 16-1-70. [f s0, you can argue
that the alleged offense 15 not a erime of viclence “under™ the law of the jurisdiction. If
the charged “crime of violence™ is under the law ol a jurisdiction without its own
definition, 18 U.8.C. § 16 would seem to be the definition by defaulr.

18 US.C. § 16 defines “cnme of viclence™ as “{a) an offense thal has as an
element the usc, attempted use, or threatened use of physical foree against the person or
property of another, or (b) any other offense that is a felony and that, by its nature,
involves a substantial sk that physical force against the person or property of another
may be used in the course of committing the offense.”

I{'the law defining the offense does not have as an element the use, atiempied use,
or threatened use of physical force against the person or property of another, and the
offense is not a “felony” efther because it 1s not a felony under the law of the jurisdiction.
e.g., Singh v. Gonzofes, 432 F.3d 532, 538 (3d Cir. 2006), 6r because i1 15 not punishable
in the jurisdiction by more than one year, argue that it does not qualify.

Under Leocaf v. Ashcrefi, 543 U.S. 1 (2004), a “crime ol violence™ under 18
U.5.C. § 16 requires “active cmployment”™ of “physical lorce™ or a “risk that the use of
physical force against another might be required in committing [the] crime.” /d. a1 9-11.
Some {avorable decisions of the lower courts before and after Leocal are as follows:
Larin-Ulloa v. Gonzales, 462 F.3d 456 (5™ Cir. 2006) (Kansas statute requiring that the
defendant “intentionally caus{e] physical contact with another persun™ under
circumnstances where “great bodily harm, disfigurement or death” can result is not a crime
of violence); United States v. Hulf, 456 F.3d 133 (3d Cir. 2006) (posscssion of a pipe
bomb not crime of violence), Garcia v. Gonzales, 455 F 3d 465 (4™ Cir. 2006) (New
York reckless assault in the second degree not a erime of violence); Valencia v. Gonzales,
439 F.3d 1046 (9™ Cir. 2006) {California lelony sexual intercourse with a person under
18 who was more than three years younger not categorically a crime of violence because
it includes consensual sex between a twenty-one-year-old and a minor enc day shy of 18,
who is capable of consent); United States v. Penuliar-Gonzalez, 435 F.3d 961 (9™ Cir.
2006) {recklessly or negligently evading an officer is nol crime of violence);, Ovebanji v.
Gonzalez, 418 F.3d 260 (3d Cir. 2005) (vehicular homicide through reckless driving is
not a crime of violence); United States v. Hargrave, 416 F.3d 486, 494-499 (6™ Cir.
2005} (Ohio sexval batlery not categorically a crime of violence under ACCA because it
criminalizes sex with a siepchild repardless of age and regardless of consent}), fram v.
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Gonzales, 414 F.3d 464 {3d Cir. 2005) (reckless burning or exploding not a crime of
violence); Hejarana-Urrutia v. Gonzales, 413 F.3d 444 (4" Cir. 2006} (involuntary
manslaughter not a crime of violence); United States v. Sawyers, 409 F.3d 732, 742 (6™
Cir. 2005) (s1atutory rape under Tennessee law criminalizing sex with a person at least 13
but less than 18 if the defendant was at least four years older not categorically a erime of
violence); United States v. Johnsor, 399 F.3d 1297 (11™ Cir. 2005) {possession of a
firearm not a crime of violence); Xiong v. INS, 173 F.3d 611, 607 (7" Cir. 1999)
(statulory rape of a fifteen-year-old is not categorically a crime of viclence); Unired
Statex v. Thomas, 159 F.3d 296, 299 (7" Cir. 1998) (stattory rape of a 16-year-old girl
not a crime of viclence); Linited States v. Cruz, 805 F.2d 1464 (11" Cir. 1986) (drug
trafficking is not a crime of violence); Dickvon v. Asheroft, 346 F.3d 44, 51-32 (2d Cir.
2003) (unlawful imprisonment of a minor or incompetent adult not a erime of violence
because it can be accomplished with victim's acquiescence); Uwited States v. Bamet!,
426 F. Supp.2d 898 (N.D. Towa 2006} (possession of an unregistered sawed-off or short-
barreled sholgun not a crime of violence).

At oral arpument in James v. United States, No. 05-9364, November 7. 2006,
Justice Brever suggested thal there should be a burden on the government Lo prove that
the percentage of cases under the state statute at 1ssuc (there, Florida attempted burglary)
in which someone was injured is high enough to amount to a “sericus potential risk of
physical injury to another,” and thai therc should be a presumption against the
governmenl where it is a statistical guestion and the government does not have any
statistics. The question is then what percentage of ¢ases involving injury is high enough
1o amount to a “serious potential risk of physical injury to another.” Some of the justices
scemed to thiok it might be a percentage as high or higher than that involving injury in
the emumerated oflenses (burplary, arson, extortion and use of explosives). Justice
Stevens thought that Congress may have meant to include the enumerated offenses
whether or not they actually involved a serious potential risk of physical injury. In
Temmessee v. Garner, 471 U5, 1, 21 (1986}, the Court said (hat only 3.8% of burglaries
between 1973 and 1982 involved violent crime. Justice Stevens said he expected
attempled burglary to be less than that Justice Roberls said attempts are more dangerous
because someone showed up to interrupt the burglary. Justice Souter said 1 would be
close to zero if you looked only at the substantial step in the attempt. Justice Scalia said
the percentage of attempted burglary cases involving foree should be compared to the
least dangerous of the enumcrated offenses, which he believed was extortion.”

It seems unlikely that the Court wil! ultimately adopi a statistical approach unless
it also holds that the determination of whether an offense is a violent felony under the
residual clause of 924{e)(23(B) must be proved to a jury. because the statistical proof
gocs well beyond the mere fact of conviction. Time will tell, but in the meantime, you
can argue that there should be a burden on the govemment to prove that the percentage of
cases under the statute at 1ssue is high cnough to amount, under 18 U.S.C. § 16, t0"a
substantial risk that physical force against the person or property of another may be used

* See Transcript, http://www.supremecourtus.govioral_arguments/argument_(ranscripts/05-
9264 . pdt.
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in the cpurse of committing the oftense.” Or, the defense could prove that it is not by
coming up with a percentage based on the facts of reported cases. Cf. United States v,
Colden, 466 F.3d 612, 615-16 (7th Cir. 2006) (concurring that (ailing to report for jail
service 15 a crime of vielence, but ghserving that the government "has given us no
stalistics to support a4 conclusion that failure to report 1o jail presents a serious potential
risk to the public or Lo the officers involved in the subsequent capture.” "Now that we
have found that failure to report constitutes a violent felony, we are on the path 1o
determining that comparable crimes, a probation violation, for example, might qualify as
well. If s1atistics do not bear oul the assunption that persens who fail to report pose a
serious potential risk of physical harm to others, we may have to reconsider our
approach.™).

2. Being a Person Required to Register as a Sex Offender by Federalor
Other Law, Commits an Enumerated Offense Involving a Minor

In a section labeled “penalties for registered sex offenders,” 18 U.S.C. § 2260A
creales the following new offense:

Whoever, being required by Federal or other law 1o register as a sex offender,
commits a felony offense involving a minor under section 1201, 1466A, 1470,
1591, 2241, 2242, 2243, 2244, 2245, 2251, 2251 A, 2260, 2421, 2422, 2423, or
2425, shall be sentenced to a term of imprisonment of 10 years in addition lo the
imprisonmenl imposcd for the offense under that provision. The senlence mposed
under this section shall be consecutive (o any scntence imposed for the offensc
under that provisicn.

This bizarre statule that will raise many problems and questions. We only skim
the surtace here.

Being required to repister: If the defendant is allegedly required Lo register under
lederal law, it could be SORNA, or conceivably the Wetterling Act £ SORNA, see
subsection 1{d)i), supra. 1fthe Wetterling Act, see Appendix A, Band C. If “other”
law, it will depend on that law,

Double Jeopardy: [f charged along with § 2230(a), § 2250(c}, and/or one of the
enumerated offenses, check to see if this violates double jeopardy under the test of
Blockburger v. United States, 284 1].8, 299, 304 (1932) ("where the same act or
transaclion constitutes a violation ol two distinet stamutory provisions, the test to be
applied to determine whether there are twe offenses or only one 1s whether cach
provision requires proof of an additional fact which the other does not.™). 1f charged in
addition to section 2250(c) and the “crime of violence™ there is the same as the charged
pifensc under section 22604, the section 2260A charge will bave no clement not
contained in the secuon 2250(c) charge.

Statug offense: Argue that this is a status offense. See Robinson v. Cafifornia,
370 U.S. 660 (1962).
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3. Failure to Register (State)

Each state and other designated jurisdiction, other than a federally recopnized
Indian tribe, 15 required to enact legislation making il a cnme to fail to comply with
SORNAs registration requirements and to make it punishable by a term of imprisonment
of more than one year, f.e., a felony, See 42 U.S.C. §§ 16913{c). The Supreme Court has
held that possession of a firearm within 1,000 leet ol a school, United States v. Lopez,
514 1.8, 549 (1993), arson of a private residence, Jones v. United States, 529 1.5, 848
(2000}, and gender-motivated violence, United Stares v. Morrison, 529 U5, 598, 014
{20003, are beyond the reach of the commerce power. The Court in each case
emphasized that the States have primary authority to define and enforce criminal law.
The very fact of this directive is an admission that there is no federal junsdiction over a
failure to register oiher than under the circumstances set forth in 18 TLS.C. § 2250(a)2).
Tt seems highly unlikely that Congress has the power to require the states to enact specific
criminal legislation with a specific penalty as a condition of avoiding a reduction in
federal funds. See New York v. Linited Stares, 505 U8, 144, 188 {1992): Pant Gi(4), infra.

&, False Statements

18 U.5.C. § 1001{a} is amended to raise the statutory maximum from 5 to § ycars
for lalse stalements, concealment, ete., in connection with a “matier relating to an
olfense™ under chapter 109A, 109B (which includes new 18 U.S.C. § 2250), 110, or 117,
or section 1391, the same statutory maximum [or matters related to “domestic or
international terrorism.”  Allegedly lalse statements must be “material™ to the
government inquiry, which is a question for the jury. The jury must decide, at minimum,
what statement was made, what decision the agency was trying to make, and whether the
statement was matenal to thal decision. See United Srates v. Gaudin, 515 11.8.506
{1993).

5. Supervised Release

Under amended 18 U.5.C. § 3583(k), those convicted of violating 18 U.S.C. §
1201 involving a minor, or of any offense under 18 U.S.C. §§ 1591, 2241, 2242, 2243,
2244, 2245, 2250 (fmlure 1o repister), 2251, 22514, 2252, 22524, 2260, 2421, 2422,
2423 or 2425 must be placed on supervised release for a mandatory minimum term of 5
years with a maximum of life.

If a defendant who 1s reguired to register commits while on supervised release any
criminal offense under chapter 109A, 110, 117 or section 1201 or 1591 which is
punishable by more than one year, the court shalf reveke supervised release and require
the defendant to serve in prison all or part of the term of supervised release authorized by
the statutc that resulted in the term of supervised release, and that term must be at least 5
years.
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G. Challenges to SORNA and the Attorney General’s Regulations
1. Federul Due Process/ State Constitutions/State Statutes

SORNMNA imposes automatic sex offender status, tier level classification, and
public notilication on the Internet based on the mere fact of conviction of an enumerated
oflense. This iy done withoul a hearing to assess risk of recidivism or current
dangerousniess. (Section 637 ol P.I.. 109-248 requires the AG to put together a task force
to study risk-based systems and report back within 18 months. Whether a risk-based
system will be adopted 15 unknown.) The statute provides no opportuniry to petition lor
relief for any reason (other than a “clean record” for 10 or 25 years in a narrow set of
cases). In some mslances, this will viglate the Due Process Clause or conflict with state
constitutional or statutory law.

a. Federal Due Procesy

In Cannecticut Dept. of Public Safefy v. Dee, 538 U.5. 1 (2003), the Supreme
Court held that it did not violate the procedural component of the Due Process Clause lor
Connecticut to publish information aboul registered sex offenders without first affording
them a hearing to determine 1f they were currently dangerous. Like SORNA, sex
offender status under Connecticut law was based only on the act and type of previous
conviction and not current dangerousness. Procedural due process did not entitle
petitioner to a hearing on a fact that was not material. fd. at 4-7. The Court specifically
did not decide whether Connecticut’s law viclated substantive duc process. fd. al 7-8.

A person may be subjected to registration and public notification requirements, or
prosecuted for failing to register, when he was oot in {act convicted {or does not currently
stand convicted) of an offense that Conpress listed as a qualifying “sex offense” in the
SORNA. This may occur when a prior coaviction 1s overlurned or expunged, the person
is pardoned, throvgh clerical or administrative error, or through regulations currently on
the bocks or to be promulgated by the Attormey General adding sex offenses that are not
om the list of sex offenses in SORNA. This would violate the statute itself, and the Due
Process Clause, both procedurally and substantively. See Branch v. Coflier, 2004 WL
942194 (N.D. Tex. Apr. 30, 2004) (state authorities’ subjection of parolee 10 sex offender
registration and public notification requirements when he was never convicied of an
enumerated sex offense under state law viclaled the Due Process Clause); Cofeman v
Drethe, 409 F 3d 665 {5"‘ Cir. 2005) (same). See afso People v. Bell, 3 Misc.3d 773, 778
N.Y.5.2d 837 (2003} {application of sex offender registry act to person who was not
convicted ol a sex offense violated the Due Process Clause and the Equal Protection
Clause of both the state and lederal constitutions); Doe v. Srate, 92 P.3d 398, 404-12
(Alaska 2004) (Alaska law requiring person to submit to sex offender registration and
notification requirements after conviction was set aside viclated the due process clause of
the state constitution).

b. State Constitutional and Statutory Law
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The stales have been operating sex offender registries for years. Many have
developed classification systems that distinguish dangerous {rom non-dangerous
offenders based on multiple rclevant factors, and set the offender’s registration and public
notificalion requircments accordingly. Many states, by statute or as a matter of state
constitutional law, provide due process hearings (o determine risk level, and an
epportunity to petition for relief for good reason, including clerical errors, emronecus
criminal records, overturned convictions, and other compelling circumstances that
warrant either a reduction in nisk level or release from registration and notification
requirements. Some stales do oot publish information for low-risk offenders, or for
offenders when the victim is a family member, because of the harsh consequences for the
victim and other innocent family members.

SORNA’s automatic registration and publication/no reliel aspeets do conflict with
numerous state statutes {not listed here) and the constitutional law of many states. £.g.,
Inre 707, 169 M), 304 {2001} {registered sex olfender may petition court to end future
registration); Doe v. Poritz, 142, N.I. 1 (1995) (state constitution requires hearing before
final decision regarding risk determination); Feople v. Ross. 169 Misc 2d 308, 312, 646
N.Y.$.2d 249, 251-52 (Sup. Ct. N.Y. Co. 1996) ("Due process requires that the offender
be given notice of the proposed classification, the basis for the Board's determination and
an oppuriunily 1o present evidence at the determinative hearing ™), Doe v. Aitorney
General, 426 Mass. 136, 686 N.E.2d 1007 (1997) (Massachusetts Declaration of Rights
requires hearing to determine whether individual, though convicted, is required to
register); State v. Bani, 36 P.2d 1255, 1268 (Hawaii 2001) (state constimtional right to
notice and an opportunity to be heard prior to public notilication of status as a sex
oftender), Brummer v. fowa Depi. of Corr.. 661 NW.2d 167 (lowa 2003} (offender
entitled as a matter of state and federal due process to evidentiary hearing as part of risk
assessment processy; State v. Guidry, 96 P.3d 242 (ITawaii 2004} (state due process
clause requires hearing on future dangerousness under statute mandating lifetime
registralion).

SORNA requires all “jurisdictions™ to “substantially implement™ its terms, “as
determined by the Attorney General,” subject to being penalized in the amount of 10% of
Edward Byrne Memorial Criminal Justice Assistance Grant funds they would otherwise
receive, See 42 U.S.C. § 16925(a). The Attorney General may determine that a state
cannot substantially implement its terms because to do so would viclate the state
constitution “as determined by a ruling of the jurisdiction’s highest court,” alier
consulting with the jurisdiction’s “chiel executive and chiet legal officer™ regarding the
*“jurisdiction’s interpretation of [its] constitution and rulings thereon by [its] highest
court.” If there is a problem in implementing SORMNA because of the state's
constitutional law, the state musi still implement “'reasonable alternative procedures or
accommodations™ consistent with SORNA, or forfeit funding it would otherwise receive.
See 42 150§ 16925(b).

Where due process is required by state statute but there is no constitutional ruling
to that effect because the state legislature provided for due process hearings by statule,
SORNA docs not provide an out. Lawyers who represent sex olfenders in those states
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might seck a declaratory judgment under the statc constitution from the state’s highest
court.

2. Unauthorized Lawmaking/Unconstitutional Delegation in Vielation of
Separation of Powers

Under § 4042(c)(3} as amended, “the Bureau of Prisons shall inlorm a person who
15 relcased from prison and reguired to register under the Sex Offender Regisiration and
Nuotification Act of the requircments of thal Act as they apply to thal person and the same
information shall be provided to a persen senlenced to probation by the probation officer
responsible for supervision of that person.”

Under § 4042(¢)(1} and (¢)(2) as amended. BOP or Probation must give notice to
the chief law enforcement officer and the state or local sex otfender registry in the
jurisdiction where the person will reside concerning a person released from prison or
sentenced to probation who is “required to register under the [SORNA],™ “or any other
person in a category specified by the Aitomey General,” such notice 10 include “that the
person shall register as required by the [SORNA]L™

BOP or Probation may give notice that a person who is #of required to register
under SORNA is required to register, because he is in some broader “category specified
by the Aitomey General ™ The Attorney General has a hislory of exceeding its law{ul
authorily in this area, and the offending regulation is still in the Code of Federal
Regulations. In 1994, in 18 U.S.C, § 4042(a}, Congress directed the “Bureau of Prisons,
under the direction of the Attorney General,” to “provide notice of release of prisoners in
accordance with subsections (b) and (c).” Subsection (b) required {and still requires)
notice to local authorities if the prisoner “was convicted of . . | a drug trafficking crime,
as that term 15 defined in section 924(¢)(2)” or a “crime of violence {(as defined in section
024(c)3))" Subsection {c} required (beforc SORNA) notice o local law enforcement
and sex offender registry authornities il the prisoner “was convicied” of an offense under
18 U.5.C § 1201 invelving a minor, under chapters 109A, 11¢ or 117, or of “[a]ny other
offense designated by the Attorney General as a sexual offense for purposes of this
subseclion.” Subsection (d) stated (and still states) that this section “shall not apply 1o
military or naval penal or correctional institutions or the persons confined therein.”

Purporling to act pursuant to scction 4042, the Bureaw of Prisons promulgated a
regulabion and program statemcnts under which it notificd local authorities of any current
or past conviction of a sex offense under the law of any furisdiction, as well as any
current or past federal drug trafficking offense or federal or stafe crime of violence.”

® Section 4042(c){4}, which previously provided that such notice was required if the person “was
convicted” of an offense under 18 U.S.C. § 1201 involving & minor, under chapters 1084, 110 or
117, or of “[&]ny other offense designated by the Attorney General as u sexual offense for
purpuses of this subsection,” is stricken.

"28 C.F.R. §571.72, BOP P.5. 5110.15 {superseding P.S. $110.12); BOP P.S. 5141.02,
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Deeming it to be “necessary for the protection of the public,” and to “ensure that
notifications ¢an be made for military affenders, tor District of Columbia Code offenders,
and for these and other federal inmates wirth o sex offense in their criminal history,” BOP
adopled the sex offender regulation “without the prior notice and comment period
ordinarily required by 5 U.8.C. §53.™

The courts have held that BOP’s regulations and related program statements are
an impermissible interpretation of section 4042, finding, according to the statute’s plain
language and its overall schemc, that Congress did not intend that BOP notify local
authorities based on state offenses or past offenses, and that doing so was invalid. See
Henrikson v. Guzik, 249 F.3d 395 (5™ Cir. 2001) (enjoining BOP from notifying local
jurisdiction under 4042(b)3) of 1elease of prisoner serving federal felon in possession
sentenve based on 1977 arson conviction); Fox v. Lappin, 409 I, Supp.2d 79 (D). Mays,
2006} (emyoining BOP from notifying local junisdiction under section 4042(c) of release
of prisoner serving federal felon in possession sentence based on 1981 state sex oflense);
Simmony v. Nash, 361 F.Supp.2d 452 (D N.1. 2005) (enjoining BOP from notilying local
Jurisdiction under section 4042(c} ol releasc of prisaner serving federal drug seatence
bascd on 1983 state offense of attempting to promote adult prostitution).

In addition, the repulation includes a number of offenses that the Wetterling Act
excludes,” and some that the SORNA excludes. For example, the regulation includes
statutory rape under all circumstances, while SORNA excludes statutory rape if the
victim was at least 13 years old and the offender was not more than 4 years older. The
regulation includes juvenile adjudications, while SORNA excludes them unless the
offcnder was at least 14 years old and the offense was comparable to or more severe than
ageravated sexual abuse. The regulation lists “any offense under the law of any
jurisdiction,” but SORNA excludes foreign convictions obtained without sufficient
fundamental lairness and due process.

If a defendant is told that he is subject to the SORNA based on an ollense
designated by the Attorney General but not listed by Congress in the statute, it should be
challenped in a declaratory judgment action. 1f prosecuted for failure to register based on
such an offense, a motion 1o dismiss should be filed. The legal grounds would be the

¥ 63 FR 69386-01, 1998 WL 869405 {Dec. 16, 1998).

* For example, the Wetterling Act specifically excludes conduct that is criminal only hecause of
the age of the victim if the defendant was under 18, see 42 U.S.C. §§ 1407 1{a}3)A), but the
BOP regulation includes stamtory rape regardless of the defendant’s ape in its regulation. See 28
C.F.R. §571.72(a)3). The Wetterling Act includes only production or distribution of child
pornography under state law, see 42 U.5.C § 14071(a)(3 ) A X vili), bul the BOP regulation
inclades simple possession of child pormography under the law of any jurisdiction. See 28 CFR.
§ 571.72¢a}2). The Wetterling Act excludes attemnpts to commit state offenses unless the state
makes such attempts a criminal offense and chooses to include them lor purposes of the sex
offender registry, see 42 U.S.C. § 1407 1{a)3X AXix), but the BOP rcgulation includes attempts to
commit an offense under the laws of any jurisdiction under any circumstances. See 28 C.F.R. §
571.72(a}5).
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same in either posture. The indictment would fail to state a crime/BOP should be
enjoined insofar as the alleged duty 1o register would rest on an invalid regulation. When
Congress pives an agency “limited powers, lo be excreised in specilic ways,” a regulation
that exceeds those powers, or is otherwise inconsistent with the specifics of the statute, is
invalid. Gonzales v. Oregon, 120 §, Ct. 904, 916-22 (2000), See also Henriksan v.
Gfuzik, lox v. Lappin, and Simmons v, Nash, supra.

Argue in the alternative that if the statute is read as piving the Atlorney General
the power 1o designate sex offenses giving nse 1o a duty to register, it would be an
unconstitutional delegation of lawmaking to the Exceutive in vielation of Scparation of
Powers. “Congress is manifestly not permitied to abdicate or to transier to others the
essential legislative functions with which it is [constitutionally] vested.” Panama
Refining Ca. v. Ryan, 293 U.S. 388, 421 (1935). Congress may only leave to “selected
instrumentalities the making of subordinate rules within prescribed limits and the
determination of facts to which the policy as declared by the Legislature is to apply.” fd.
\n Panama Refining and Schechier Pouliry Corp. v. United States, 295 U 8, 495 (1935),
the Court held that Congress had uncenstitutionally authorized the Executive 10 make
laws. In Schechter, il was 1o prescribe codes of fair competition the violation of which
would be a misdemeanor; in Parama Refining, 1L was to prohibit transportation of cxcess
petroleum, subject to fine or imprisonment. Here, it would be to decide what offenses are
subjeet to onerous registration and public notification requirements and stiff criminal
penalties for failure to comply. See Fahey v. Mallonee, 332 U8, 245, 249 (1947} (it
would be an unconstitutional delegation “10 make federal crimes of acts that had never
been such befure and to devise novel rules of law in a field in which there had been no
settled law or custom™). The coutts must construe the statute to avoid constitutional
doubt. See lark v. Martinez, 343 U.S. 371, 381-82 (2005).

3.  Retroactive Regulations
a. Non-Delegation

Congress explicitly did not decide whether SORNA would apply retroactvely to
persons convicted before July 27, 2006 or before SORNA was implemented in their
jurisdiction, but instead authorized the Allomey General to make that decision. See 42
U.5.C. §16913(d). If, as can be expecied, the Attorney General does make SORNA
retroactive, Congress” delegation of that decision should be challenged as an
unconstitutional delegation for the reasons stated in subsection 2. supra. This delegation
seems particularly offensive to Separation of Powers. Retrpactive laws are highly
distavored because, fater afia, they fail to give notice and upsct settled expectations. See
Landgraf v, USE Film Products, 511 U8, 244 (1994). A retroactive sex offender law can
ruin families, subject persuns to job loss, harassment, homelessness, violence, and even
murder. [t can threalen public safety by destabilizing the lives of those posted on the
Intemnet, creating a risk of recidivism in those who would not otherwise recidivate, and
making it morc ditficult for authonties to keep track of and supervise those who would,
If Congress intends any law, particularly one like this, o have retroactive effect, it must
“follow[] the path charted in Article [, § 7, ¢l. 2, of the Constitution.” fd. at 263, Here,
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Congress explicitly handed this quintessentially legislative function to an ofticial in the
Executive branch.

b. Ex Post Facto

If applied to any person who committed the offense before the etfective date of
SORNA (whether that means July 27, 2006, the date SORNA was implemented in the
defendant’s junisdiction, the date the Attorney General promulgates a regulation saying it
applies retroactively to any class ol persons. or July 27, 2009}, there is a strong argument
that this viglates the £x Past Facte Clausc.

To violate the Ex Post Facio Clause, the law must be punitive. The Alaska sex
ollender registry law, which applied by its termsy 1o persons convicted be fore its
gnactment, was upheld against ex post facio challenge by a deeply divided cowrt in Smirh
v. Doe, 538 {1.8, 84 (2003). The majority opinion was authored by Justice Rchnguist
{now gone) and joined in full only by Justices O’ Cennor (now gone), Kennedy and
Scalia. Justice Thomas joined the opinion but disagreed with some of its reasoning,
which may be relevant to a challenge to the SORNA. Justice Souter concurred only in
the judgment and substantially disagreed with the majority’s conclusions {ur reasons
guite relevant to a challenge to the SORNA. Justices Stevens, Ginsbury and Breyer
dissented. Given the arguably poor reasoning and naivete of the majornity opinion,
current knowledge about the effects on sex oflenders and society of an indiscriminate
public notification system," the re-composition of the Court, and significant differences
between Alaska’s sex offender registry law and SORNA, the ex post facte 18suc is worth
pursuing,

The majority framed the issue as, first, whether the Alaska legisiature intended the
law to be punitive or a regulatory scheme that was civil and nen-punitive. Tf punitive, the
law would be ex post facio. 1f nen-punitive, the question was then whether the law was
s0 punitive in purpose or effect to negate the legislature’s intent to deem i1 civil. fd. at
92-93.

The majonity first found the Alaska legislature intended (o ¢reate a civil, non-
punitive regulatory scheme. /d. at 93-96. First, the legisiature stated that its purpose was
to protect the public based on legislative findings that sex oflenders have a high risk of
re-offense and that public disclosure would protect the public. The majority concluded,
an imposilion ol restrictive measures on sex offenders deemed to be dangerous is a
*legitimale nonpunitive governmental objective.”” fd. at 93 (quoting Kansas v,
Hendricks, 521 U.S. 346, 363 (1997)). In the SORNA, Congress said that the purpese
way 1o “protect the public from scx offenders and offenders against children, and in
response to the vicious atlacks by viclent predators against the victims listed below.™
Pub. L. 106-248 § 102. 1t made no finding that sex offenders have a high risk of re-
offense or that public notification (withowut any risk assessment) would promote public

' For some recent discussion of this on Berman’s blog, see
http:4/sentencing. lypepad.com/sentencing_law_and_policy/2006/10/he_challeges_g.html.
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safety. In fact, it had substantial evidence before it that sex oflenders are amenable to
treatment, are less likely to re-offend (han non-sex offenders, and that public disclosure
without a risk assessment threatens public safety without a corresponding benefit.!
Congress made no general finding of dangercusness, but required registration and public
broadcasting on the Internet mandatory without any individualized finding of
dangerousncss.

Second, the majority analyzed in what part of Alaska’s code the sex offender law
was placed, linding that socme of it was in the Health, Safetly and Housing Code, some of
it was in the Criminal Code, and some of it was in the Rules of Criminal Procedure,
‘This, then, was deemed “not dispositive.™ fd. at 94, Similarly, the SORNA is in both
Title 42 (Public Health and Wellare} and Title 18 (Crimes and Criminal Procedure).

Third, the majority’s conclusion that the law was non-punitive was strengthened
by the fact that, “aside from the duty to register, the statute itsclf mandates no procedures.
Instead, it vests the authority to promulgate implementing repulations with the Alaska
Department of Public Safety, . . . an agency charged with enforcement of both eriminal
and civil regulatory laws.” fd. at 96, The SORNA contains some very detailed
procedures, and wherce it does not, it vests the authority to prescribe them in the Attorney
General, who 1s the head of the Department of Justice, the primary fcderal criminal
mvestigation and enforcement agency, and chief law enforcement officer of the United
States, whose primary responsibibty is enforcing crimimal laws. The responsibility lor
enforcing purely civil regulatory laws lies with other lederal agencies.

‘The majorily then found that the effects of the law did not negate the Alaska
legislature’s intent to establish a civil, non-punitive regulatory scheme, after looking at
the seven [actors noted in Kennedy v. Mendoza-Martinez, 372 11.8. 144 (1963). Id. at 97-
106. First, quite unconvincingly, it found that posting on the Intcenet was not akin o
shaming punishments from colonial times, so did nol operate in a manner traditionally
regarded as punitive. fd. a1 97-99. This position would be hard to maintain in light of
growing violence stemming from Internet publivation, including the recent murder of a
man posted as a sex olfender for the offense of having sex with his §5-year-old girlfriend
when he was 19 years old. See John R. Ellement and Suzanne Smalley, Sex Crime
Disclosure Ouestioned, The Boston Globe, April 18, 2006.

Second, the law did not subject sex offenders to an alfirmative disability or
resiraint, because the “act’s obligations are less harsh than the sanctions of occupational

"' What Congress had before it is relevant 10 show what its purpose was. Congress received
substantial factual information from various organizations and individuals demonstrating the
dangers of a sex offender regisiry system that does not take into account future dangerousness,
See httpofwww nacdlorg/public. nst/|epislation/sexoffender. These matcrials do not appear to be
in the congressional record. This law was negotiated in conference behind cluscd doors, without
a hearing, and without floor debate, We have been tald that individual congresspeople can decide
to make such information part of the record, or consign it 1o oblivion, and that even files that are
“public” may be “not published.”
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debarment,” it leaves them “free to change jobs or residences,” and i1 was pure
“conjecture” that the law led to substantial occupational or housing disadvantages. fd. at
99-100. Thus rationale should be impossible 10 maintain in light of SORNA’s
requirements of publication on multiple public websites, communily notification program
including access by “any organization, company, or individual who requests such
notification,” and the growing cvidence that public notification leads to vigilante justice,
homelessness and joblessness, which in turn creates reeidivism, makes scx offenders
more difficult to supervise, and threatens public safety. See, e.g., Richard Roesler, Sex
affenders without addresses throw nolification system for a foop, Spokesman Review,
The (Spokane), September 6, 2005, See also NACDI., Sex Offender Resources,
hitp./'www.nacdl.org/ 83256BE400SCBECB.ns/DBDEI2CC2BD6FEE99852570060
05223A770pen. To refute this rationale, you may alse want to check other federal laws
and regulations for disabilities imposed on registered sex offenders. For example, as of
now, public and Indian housing must be demed if any member of a houschold is subject
to lifetitne registration under a state sex offender registry. See 24 C.F.R. §4§ 5.856,
960.204.

Further, the Court said, the requirement of periedic updates did not impose an
affirmative disability because it did not need to be done in person. J4. at 101. The
SORNA requires flequent in person reporting at multiple locations (assuming the person
has a home, and a job or goes 1o school), And though the argument that the registration
syslemn was akin to probation or supervised release had “some force,” the majority
rejecied 1t because sex offenders are “free 10 move where they wish and to live and work
as other citizens, free from supervision.” Jd. a1 101-02. SORNA imposes much harsher
disabilities and restramts on scx offenders than the Alaska law., When a person charged
with failure to register is rcleased pretrial, electronic monitoring is mandatory. It requires
a term of imprisonment up to 10 years lor failure to register, followed by a possible
consecutive mandatory minimum of 5 years, followed by a mandatory minimum of (ive
vears supervised release up to lile. If there were any doubt that the law is punitive in
intent and effect, any person “required by Federal or other law to register as a sex
oflender” is punished [or that status by a consecutive mandatory minimum of 10 years
when he or she commits an cnumerated felony offense involving a minor.

Third, with a series of non sequiturs, the majority rejected the argument that the
law promoted the traditional goals of punishment. Though (he state conceded the law
had a deterrent purpose, deeming it punitive on that basis would undermine the stale’s
ability 10 engage in effective regulation. 74, at 102. While it was true that the law may
look reiributive because the length of the reporting requirement was hased on the extent
ol wrongdoing {aggravated or non-aggravated) rather than the risk posed, it was
“reasonably related to the danger of recidivism, and this 15 consistent with the regulatory
objective.” Jd. Actually, the stigma and harassment stemtning from Internet publication
adds tremendously to the instability of sex offenders and increases their risk of
recidivism. Hanson, R. Karl and Morton-Bourgon, Kelly, Predicfors of Sexual
Recidivism: An Updated Meta-Analysis (2004); Association for the Treatment of Sex
Offenders, The Registration and Community Notification of the Adult Sex Offender at 3
(2005, NACDL, Sex Offender Resources,
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hitpe/fwww. nacdl.org/  85256BE4005CBECB nsfAYDBDRF2CC2ZBDAESFI852570D6()
05223A70pen.. That leaves retribution as the sole apparent purpose.

Fourth, the law had a rational connection to the non-punilive purpose of public
safety, which il advanced by alerting the public to the “risk of sex offenders in their
community.” Ewven though it was noi narrowly drawn to advance that purpose,
presumably because like SORMA it was not risk-based but oflense-of-conviction based, it
was 0ot a sham or mere pretext. fd. at 102-03. Given the growing cvidence noted above
(and that was before Congress) that public notification without any risk assessment
threatens rather than advances public safety, SORNA does not bear a rational connection
1o a non-punitive purpose. See also Losing Track of Sex Offenders, Dallas Moming
News, October 1, 2006 (Texas sex offender registry 15 filled with thousands of phony or
outdated addresses, in part beeause politicians are adding more and more offenders to the
registry, as a result of which police cannot effectively entorce the law, citizens cannot
accurately delerminc where dangerous offenders live, and innocent homeowners are
Largeted hecause their address mistakenly appears on the registry),
http:/fwww.nacdl.org/s]_docs.nslflreeform/sex_offender0(9?OpenDocument.

Fifth, the law was not excessive in relation (o its public safcty purpose even
though it applied to all convicted sex offenders without repard to future dangerousness
and placed no limit on the breadth of public access to the informatien. This was because
the legislature made a finding that sex offenders had a high rate of recidivism and wer
dangerous as a elass. fd. at 103-04, Congress made no such finding in SORNA and such
a linding would be inaccurate. Studies, including DOJ studies, show that sex offenders
arc less likely to re-offend than non-sex offenders, that reoffense rates vary with specific
characteristics of the olTender and the offense,’? and that sex offender (realment cuts
recidivism by more than half."® It is well-established in the scientific literature that “the
variation in recidivism rates suggests that not all sex olfenders should be treated the

" CSOM, Office of Justice, Department of Justice, Ayths and Faces Abowt Sex Offenders (August
20000, hitpoiwww.csom.org/pubs/mythsfacts himl; Department of Justice, Burcaw of Justice
Statistics, Recldivism of Sex Offenders Released from Prison in 1994 at 2,

'* Looman, Jan ef of , Recidivismt Among Treated Sexual Offenders and Matched Comtrols: Data
frivn Regional Treatment Centre (Omtariey, Journal of Interpersonal Viclence 3, at 279-290 (Mar.
2000} (reduction from 51.7 pervent 1a 23,6 percent with treatment); Ten-Year Recidivism Follow-
up of 1989 Sex Offender Reteases, State of Ohio Department of Rehabilitation and Correction
(April 2001) (sex-related recidivism after basic sex offender programming was 7.1% as compared
te 16.5% without programming);, Center for Sex Offender Management, Recidivism of Sex
Effenders 12-14 (May 2001} (charts showing 1 8% with treatment v, 43% withoul treatment;
7.2% with relapse prevention treatment v. 13.2% of all treated offenders . 17.6% for untreated
offenders); Orlande, Dennise, Sex Offenders, Special Needs Offenders Bulletin, a publication of
the Federal Judicial Center, No. 3, Scpt. 1998, at 8 (analysis of 68 recidivism studies showed
111.9% for treated offenders v. 18.5% for untreated offenders, 13.4% with group therapy, 5.9%
with relapse prevention combined with behavioral and/or group treatment; a Vermont Depariment
of Comrections study showed 7.8% recidivism rate {or those who participated in treatment, (5%
for thoss wha completed treatment).
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same.” Harris, Andrew J. and Hanson, Harl R., Sex Offender Recidivism: A Simple
Cuestion {2004}

Finally, the majority dispatched the final two factors — whether the regulation
comes inlo play only on a linding of scienter and whether the behavior to which it applies
is already a crime — with a tautology. They werc "of little weight” because a crime was a
“necessary starting poinl.™ fd. at 103

Justice Thomas jeined the epinion but wrote separately to say that the effects of
Internet publication should play ne part in the analysis because the statule itself did not
require Internet publication. fd. at 106-07. This suggesis that Justice Thomas may have
turned a blind eye to the evidence in the record regarding the problems that
indiscriminate Internet publication creates. Perhaps he would vote differently on a law
like SORNA thal requires Internet publication.

Justice Souter concurred only in the judgment. fd. at 107-110. Ile found
“considerable evidence™ pointing to the conelusion that the law was punitive. First, the
Alaska legislature did not label the law as *civil,” thus distinguishing it from the Court’s
past cases relying on the legislature’s stated label. Second, several of the provisions were
placed in the criminal code, which did not force a criminal characterizalion, but stood in
the way of asserting that the siatute’s intended character was clearly civil. Third, the lact
that the law used past crime as the touchstone and swept in a significant number of
peaple who pose no real threat to the community “serves to feed the suspicion that
something more than regulation of safely is going on; when a legislature uses prior
convictions to impose burdens thatl culpace the law’s stated civil aims, there is room for
serious argument that the wlterior purpose is to revisit past crimes, not prevent tuture
ongs.” fd. at 109. Fourth, Internet publication did bear a resemblance 10 shaming
punishments designed to disable offenders from living normally in the community. He
cited examples in the record ol damage to reputation, exclusion {rom jobs and housing,
harassment and physical harm, fd. at 109 & n*. The punitive and ¢ivil indicators were in
rough equipoise, but what tipped the scale allowing Justice Souter 1o concur in the
Judgment, was the presumption of constitutionality of state Jaws, which gives the state the
benefit of the doubt in close cases. fd. al 110.

Justice Stevens dissented, finding that the law unquestionably aftected 2
constitutionally prolceted liberty interest in that it was akin to supervised releasc or
parole, and had a severe stigmatizing effect thal resulted in threats, assaults, loss of
housing and loss of jobs. The law was punitive because 1t (1) constituted a severe
deprivation of liberty, (2} was imposed on everyone convicled of certain offenses, and (3}
was not imposed on anyone clse. The law added punishment based on past ¢crimes to the
punishment of persons already tried and convicted of those crimes, and so violated the £x
FPost facte Clause. fd at 110-14.

Justices Ginsburg and Breyer also dissented. Like Justice Souter, they recognized
that the legislature’s intent was unclear and so they would neutrally evaluale the law’s
purposes and effects, They would hold the law punitive in effect, and therefore in
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violation of the &x Post Facto Clause, for the reasons identified by Justices Souter and
Stevens. The law was excessive in relation to its nonpunitive purpose by applying to all
offenders convicted of enumerated crimes without regard to fulure dangerousness, by
keying the duration w whether the offense was aggravated rather than risk of reeffense,
by requiring quarterly reporting in perpetuity even if personal information had not
changed, and most important, *“the Act makes no provision whatever for the possibility of
rehabilitation . . . . However plain it may be that a former sex offender currently poses no
threat of recidivism, he will remain subject to long-lerm monitoring and inescapable
humiliation.” fd. at 116-17.

4. Jurisdiction

Jurisdictions that arc required to maimtain o jurisdicten-wide scx offender registry
“conforming™ to the requirements of SORNA and guidelines and regulations issued by
the Attormey Ceneral are:

(A} All states

(B} District of Columbia

{C) Puerto Rico

(D) Guam

(L) American Samoa

{F) Northern Manana lslands

{1 U.S. Virgin lslands

(H) A federally recognized Indian tribe (1) that elects to carry out the SORNA
functions, (2) that elects to delegate ils funcuons to the jurisdiction or
jurisdictions within which its territory is located and provides access, cooperation
and assistance, or {3) is imputed 1o have clected to delegate its functions because
{a) it is subject under 18 U.S.C. § 1162 to the law enforcement jurisdiction ol a
state, or (b} does not make an clection within one year or rescinds such election,
or (¢) 1the AG detcrrnines the tribe has not substantially complied and is unlikely
to become capable of doing so.

See 42 U.S.C. §§ 16911(9), 16912, 16927,

SORNA requires these jurisdictions to “substantially implement™ its blunt and
burdensome terms {(and supplant the more nuanced state sex offender registry programs
in place in many stales), “as determined by the Attorney General,” subject 1o being
penalized in the amount of 10% of Lidward Bymne Memorial Criminal Justice Assistance
Grani [unds they would otherwise receive. See 42 1.5.C. § 16925(a). They must do so
belote the later of July 27, 2009, or one year after the Attorncy General makes available
the software which is supposed to be by July 27, 2008, though the Attomey General may
grant up to twe one-year extensions. See 42 U.S.C. §§ 16923, 16924, The Act says that
the provisions “that are cast as directions to jurisdictions or their officials constitule, in
relation to States, only conditions required to avoid the reduction of Federal funding
under this section.” See 42 U.S8.C. § 16925(d).
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This appears designed o get around New York v. United States, 505 U5, 144
{(1992) and Prinitz v. United Stafes, 521 U.S. 898 (1997}, In New York, the Supreme
Court held that the Tow-I.evel Radicactive Waste Policy Amendments Act of 1985,
which gave states a choice either 1o enact legislation providing for disposal of radicactive
waste pursuant to Congress’ directions, or to take title to and possession of the waste and
become liable for all damages, crossed the line between encouragement and coercion,
was nol within any of Congress’ emunerated powers, and contravened the Tenth
Amendment. The Court said:

Whatever the outer limits of [State] soversignty may be, one thing is clear:
The I'ederal Govermment may not compel the States to enact or administer
a federal regulatory program. . . . The Counstitution enables the Federal
Government to pre-empl slale regulation contrary to federal interests, and
it permils the Federal Government to hold out incentives to the States as a
means of encouraging them to adopt suggested regulatory schemes. [t
does not, however, autharize Congress simply to direct the States to
provide for the disposal of the radioactive waste generated within their
borders.

Id. at 188.

In Printz, the Supreme Court struck down the Brady Handgun Viclence
Prevention Bill, which commanded state and local law enforcement officers to condust
background checks on prospective handgun purchasers and perform related tasks.
Relying on the principle of dual state/federal soversignty evidenced in the Tenth
Amendment and elsewhere in the structure of the Constitution, the Court held that
Congress could not enlist state officials in the enfercement of federal Taw., In answer o
the dissent's view that the Brady Bill was a law "necessary and proper” to execute
Congress's Commerce Clause power to regulate handgun sales, the majority said that a
law that violates the slate sovereignty pnineiple is not a law that is "proper” for carrying
out any congressional power.

In Lnited States v, Lifshitz, 98 Fed. Appx. 26 (2d Cir. Mar. 30, 2004), the Second
Circuit held that a condition of probation ordering the defendant to register as a sex
offender in New York state did net violate the Tenth Amendment because it merely
ordered the defendant o comply with a pre-existing state scheme, did not order the state
10 do anything, and so did not commandeer the state’s executive branch.

Arguments might be made that by penalizing stales for non-compliance by laking
away funds they otherwise would get, SORNA is not a proper exercise of the spending
power through “e¢ncouragement™ but an improper exercise of “coercion.” With respect to
SORMNA’s order to the states to enact a specific criminal statute for failurc to repister,
New Yerk sugpests this is not within Congress’ power.

The following article criticizes the broad use of the spending power (o exceed
Congress® enumerated powers. See Richard W. Garnett, The New Federalism, the



Spending Power, and Federal Criminal Law, 89 Cornell L. Rev. | (November 2003).
This one discusses the issue from a historical (as in Madison and tlamilton) perspective.

See Jelfrey T. Renz, What Spending Clause? (or the President’s Paramour), 33 1.
Marshall L. Rev. 81 (Fall 1999).
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Appendix A
Summary of Wetterling Act

Under 42 U.S.C. §§ 14071, 14072 and 14073, only States (not tribes, Guam, ec.}
are required Lo establish a sex offender registry. The deadline was within three years of
September 13, 1994, with the possibility of a two-year cxtension. A State would lose
10% of funds otherwisc allecated under 42 USC 3756 (formula grants) for failure to
comply. Any State submitting an application stating that it is in compliance or making a
goad faith eftort is required to be given a grant to offset costs,

Among the requirements of States are that a responsibie official notify the person
ot the duty to register and to report changes and have the person read and sign a form
saying the duty 1o register “has been explained.™ The State {s required to verily the
address of any registrant at least annually, to report the information o the law
enforcement agency with jurisdicltion where the person expects (w reside, to coter it into
the State’s “records or data system,"” and 10 transmit conviction data and fingerprints to
the FBL. The State “may™ disclose the information for any purpose permitted under state
law, and “shall release relevant informarion that is necessary to protect the public
concerning a specific person required o register,” which shall include maintenance of an
Internet site for such information. See 42 USC 14071(b)2), (e).

The Attorney General (AG) is directed 10 set up 2 “national database at the
Federal Bureau of Investigation to track the whercabouts and movement”™ of persons
convicted ol g listed offense or determined 1o be a sexually violent predator {described
below). See 42 USC 14072(b}. Stales parucipate in the “national database” by
transmilting current address and other information as required by AG guidelines. See 42
USC 1407 1(b)}2)1B). The FBI “may™ release “refevant information concerning a person
required to register under subsection (c¢) of this section [requiring dircet registration with
FBI if state does not have “mimimally sufficient™ program] that is necessary to protect the
public.” See 42 USC 14072(0).

The FBI “shall” release imformation in its database “(1) to Federal, State. and
local criminal justice agencies for-- (A) law enforcement purposes; and {(B) community
nelification in accordance with section 1407 1{d} 3) of this title [which does not exist];
and (2) to lederal, Stale, and local povernmental agencies responsible for conducting
cmployment-related background checks under section 5119a of this title.” See 42 USC
14072(3).

On April 30, 2003, Congress enacted Pub. L. 108-21, Title VI, § 604{c), which
directed the Crimes Against Children Section of the Criminal Division of the Department
of Justice to “create a national Inlernct sitc that links all State Internet sites esiablished
pursuant to this section.”

There appears to be no provision under current law for automatic publication on a

State or national website based on the mere fact of conviction of one of a list of offenses,
Rather, it is up to the States to decide what informaltion is “relevant™ and “necessary to
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protect the public concerning a speceific person.™ Many states do this through a tisk
classification system, in which level of risk is determined in a duc process hearing, and
the breadth and method of release of information about the specific offender varies by
risk level. See 64 Fed. Reg. 572, 582 (Jan. 5, 1999).

To be required to register in a State where one resides, is employed or is a student,
one must be convicted of g State “criminal offense against a victim who is a minor,” ora
State “sexually violent offense,” or be a “sexuvally violent predator,” see 42 USC
14071(a} 1), or be convicted of a Federal offense described in 18 USC 4042(c¥4), or be
“sentenced by a court martial for conduct in a category specified by the Secretary of
Defense under section 115(a}8)(C) of title I of Public Law 105-119.” See 42 USC
14072(i).

The listed State offenses do not include adjudications of juvenile delinguency; do
not include simple possession of child pormography; do not include conspiracies; include
attempts only if the State makes it a crime and chooses to include it as a criminal offense
against a minor; instead of “any sex offense™ punishable by more than one year, includes
only a “sexually violent offense,” which is a criminal oflense under state Taw comparable
1o or more serious than aggravated sexual abuse, 18 USC 2241, sexual abuse, 18 USC
2242, or scxual contact with intent to commit agsravated sexual abuse or sexual abuse;
and does not include misdemeanor sex offenses. See 42 USC 1407 1{a)313). Conduct
that is criminal solely because of the age of the victim if the perpetrator is 18 years old or
younger does not count.

A “sexually violent predator”™ must also register. This determination is made by a
court after considering a recommendation of a Board, or is made in an alternative state
procedure, See 42 USC 14071(a)(2). Ooly sexually viclenl predators must verify
registralion every 90 days. See 42 USC 1407 1(b){3}.

Registration and updates are pursuant to State faw, which must cnsure that the
information poes to the law enforcement apency with jurisdiction where the person
resides. Seg 42 USC 14071(b)4), (5). A person must comply with registration and
update requirements for 10 years, or for life if s/he has one or more priars, or was
convicted of an aggravated offense, or has been determined to be a sexually viclent
predator and that determination bas nol been terminated.  See 42 USC 1407 1{b)6),
{aX 1}(B).

States are required to provide for registration of persons convicted of Federal
Offenses. See 42 USC 14071(b)7). If the State does not have a “minimally sufficient™
sex offender registration program as described in 42 USC 14072(a)(3}, and the person has
been convicted of one of the listed offenses or been determined 1o be a sexually vielent
predator, s/he must register with the FBL. Sec 42 USC 14072(c).

The States are to provide unspecified “criminal penalties™ for failure to register.
The federal penalty is not more than one year, or not more than 14 years for a second or
subsequent offense. See 42 USC 14072(i). There is no guideline for this offense.
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Appendix B
Regulation 1ssued Under Wetterling Act

The following repulation promulgated by the Attorney General, 64 led. Reg. 572, 582
(Jan. 5, 1999) essentially recognizes that disclosure of registration information regarding
some people classified as "sex offenders” is not necessary for public safety purposes:

"States do, however, retain discretion to make judgments concerning the
circumstances in which, and the extent to which, the disclosure ol registration
information to the public is necessary for public safety purposes and 10 specify
standards and procedures for making these determinations.  Several different
approaches to this issue appear in existing staic laws.

Cme type of approach, which is conmistent with the requirements of the Act,
involves particularized risk assessments of registered offenders, with ditfering
degrees of information release based on the degree of risk.  For example, sote
states classify registered offenders in this manmer into risk levels, with registration
information limited 1o law enfercement uses for offenders in the "low-nsk™ level,
notice to organizalions with a particular salety interest {such as schools and other
child care entities) for "medium risk” olTenders; and notice to neighbors for "high
risk™ offenders.

States also are free under the Act to make judgments concerning the degree of
danger posed by different 1ypes of offenders and 16 provide information
disclosure for all offenders (or only offenders) with certain characteristies or in
certain offense calegorics. Tor example, siates may decide to locus particularly
on child melesters, in light of the vulnerability of the potential victim class, and
on recidivists, in light of the threat posed by offenders who persistently commit
sexual offenses.

Another approach by which stales can comply with the Act 13 to make
information accessible to members of the public on request.  This may be dene,
for example, by making regisiration lists open for inspection by the public, er by
establishing procedures 10 provide infermation concemning the registralion status
of identified individuals in response to requestis by members of the public.  As
with proactive notification systems, states that have information-on-request
systemns may make judgments about which registered offenders or classes of
registered offenders should be covercd and what information will be disclosed
concerning these offenders.”

04 Fed. Reg. 572, 582 (Jan. 5, 1999).
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Appendix C
28 C.F.R. § 571.72 Additional Designated Offenscs

The Iollowing offenses are designated as additional sexual offenses for purposes of 18
LLS.C.4042(cy:
(a4} Any offense under the law of any jurisdiction that involved:

{1} Engaging in sexual contact with ancther person without oblaining permission lo
do so (forcible rape, sexual assault, or sexual battery),

(2) Possession, distribution. mailing, production, or receipt of child pornography or
related paraphernalia;

{3) Any sexual contact with a minor or other person physically or mentally incapable
of granting consent (indecent liberties with a minor, statutory rape, sexual abusc of the
mentally jll, rape by adminisiering a drug or substance),

(4) Any sexual act or contact not identified in paragraphs (a)(1} through (3) of this

section that is aggressive or abusive in nature (rape by instrumenl, encouraging use of a
minor {or prostitution purposes, incest);

(5) An attempt to commit any of the actiuns described in paragraphs (a)}(1) through (4)
of this section.

(b} The following Delense Incident Based Reporting System (DIBRS) Code offenses
under the Uniform Code of Military Justice:

(1) 120A {Rape);

{2) 120812 (Camal knowledge),

{3} 125A (Forcible sodomy),

{4) 1258B1/2 {(Sodomy of a minor)

(3) 133D {Conduct unbecoming an Officer [involving any sexually violent offense or
a criminal ollensc of a sexual nature against a minor or Kidnaping of a minor] ),

{6) 134-B6 {Prostitution involving a minor};

{7} 134-C1 {Indecen! assault);

(8) 134-C4 (Assaull with intent to commit rape);

(9) 134-C6 (Assault with intent to commit sodomy);

{(10) 134-R1 {Indecent act with a minor);

{11} 134-R3 (Indecent language to a minor);

{12} 134-81 (Kidnaping of a minor (by a person not a parent));

{13) 134-Z {(Pornography involving a minor);

(14) 124-7. {Conduect prejudicial to good order and discipline (involving any sexually

violent oflense or a criminal offense of a sexual nalure against a minor or kidnaping of
a minori);

(15) 134-Y2 (Assimilalive crime conviction (ol a sexually violent offense or a
criminal offense of a sexual nature against a minor or Kidnaping of a minar}).

(16) 080-A (Auempt (to commit any offense listed in paragraphs (b)}(1)--{15) of this
section));
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{17y 081-A (Conspiracy (to commit any offense listed in paragraphs (b}(1}--(15} ol
this section});

{18) 082-A {Solicitation (to commil any offense listed in paragraphs (b} 1)-- (13} of
this section)).

(c) The following District of Columbia Code oflenses:

{1} § 22-501 (Assault) if it includes assault with the intent to commit fivst degree
sexual abuse, second degree sexual abuse, or child sexual abuse;

(2) § 22-2012 (Sexual performances using minors--prohibited acts);

(3) § 22-2013 (Sexual performances using minors--penalties);

{4} § 22-2101 {Kidnaping) where the victim is a minor;

{3) § 22-2401 {Murder in the first degree) if it includes murder while committing or
attempting to commit first degree sexual abuse;

(6) § 22-2704 {Abducting or enticing child [rom his or her home for purposes of
prostitution; harboring such child);

{(7) § 22-4102 {(First degree sexual abuse);

{8) § 22-4103 {Second degree sexual abuse);

{9} § 22-4104 (Third degree sexual abuse);

(10) § 22-4105 (Fourth degree sexual abuse);

(11) & 22-4106 (Misdemecanor sexual abuse);

(12) § 22-4108 {First degree child sexual abuse);

{13} § 22-4109 (Sccond degres child sexual abuse),

{14) § 22-4110 (Enticing a child);

(15) & 22-4113 (First degree sexual abuse of a ward);

(163 § 22-4114 (Sccond degree sexual abuse of a ward).

(17} § 22-4115 {First degree sexual abusc of a patient or ¢lient);
{18) § 22-4116 (Second degree sexuzl abuse of a patient or client);
{19) § 22-4118 (Attempts to commil sexual offenses);

{20) & 224120 (Aggravating circumstances).

(21} § 22-103 (Attempts to commit crime) if it includes an attempt to commit any
offense listed in paragraphs (e} 1)-{20) of this section.
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