




















































































1 The Court notes that Defendants may have misunderstood the relief sought
by Plaintiffs in the class certification motion.  However, Plaintiffs’ motion plainly
requested this Court to certify a class consisting of “all persons who have registered
as sex offenders pursuant Ga. Code Ann. § 42-1-12 (2006), or must so register in [the]

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

WENDY WHITAKER, et al., :
:

Plaintiffs, :
: CIVIL ACTION NO.

vs. :
: 4:06-CV-0140-CC

SONNY PERDUE, et al., :
:

Defendants. :

ORDER

This matter is presently before the Court on Plaintiffs’ Motion for Class

Certification [Doc. No. 46].  On June 20, 2006, Plaintiffs filed this action

challenging discrete portions of Georgia’s new sex offender residency law, Act

No. 571, Ga. Laws 2006 (HB 1059), codified at Ga. Code Ann. § 42-1-15 (“the

Act”).  Plaintiffs contend the Act violates (1) U.S. Const. art I, § 10, prohibiting ex

post facto laws, bills of attainder, and laws that impair the obligation of contracts;

(2) the procedural component of the due process clause; (3) the substantive

component of the due process clause and the right to family privacy; (4) the

Religious Land Use and Institutionalized Persons Act; (5) the free exercise clause

and the right to freedom of association; (6) the takings clause; (7) the right to

interstate and intrastate travel; and (8) the Eighth Amendment.  The Court finds

that this matter may properly proceed as a class action and hereby CERTIFIES a

class consisting of all persons who are registered, are required to register, or in

the future will be required to register as sex offenders pursuant to § 42-1-12.1
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future.”  (Plaintiffs’ Motion for Class Certification [Doc. No. 46], p. 4.)  Plaintiffs
further specifically requested that “the class be certified for the remainder of the
litigation, but at least for the duration of any further preliminary injunctive relief the
Court may order.”  (Id.)  

- 2 -

I. CLASS CERTIFICATION ANALYSIS     

Class certification is governed by Rule 23 of the Federal Rules of Civil

Procedure (“Rule 23”).  An action may be maintained as a class action if all four

subsections of Rule 23(a) and at least one subsection of Rule 23(b) are satisfied. 

See Fed. R. Civ. P. 23.  The decision whether to grant class certification is vested

within the trial court’s discretion.  See Murray v. Auslander, 244 F.3d 807, 810

(11th Cir. 2001).

As the parties seeking class certification, Plaintiffs bear the burden of

proving that the prerequisites of Rule 23 have been met.  Hudson v. Delta

AirLines, Inc., 90 F.3d 451, 456 (11th Cir. 1996).  In determining whether Plaintiffs

have met their burden, the Court’s inquiry is limited to ascertaining whether the

prerequisites of Rule 23 are satisfied.  Collins v. International Dairy Queen, Inc.,

168 F.R.D. 668 (M.D. Ga. 1996).  As the Supreme Court held in Eisen v. Carlisle &

Jacquelin, 417 U.S. 156, 177-78 (1974), there is “nothing in either the language or

history of Rule 23 that gives a court any authority to conduct a preliminary

inquiry into the merits of a suit in order to determine whether it may be

maintained as a class action.”  

The Court must nonetheless perform a “rigorous analysis” in order to

determine that the prerequisites of Rule 23 are satisfied and may look beyond the

pleadings to determine whether those prerequisites have been met.  General Tel.

Co. of the Southwest v. Falcon, 457 U.S. 147, 161 (1982).  Having conducted the

required rigorous analysis, for the reasons stated herein, the Court finds that
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Plaintiffs have met their burden. 

A. This Action Satisfies Rule 23(a).

Rule 23 permits the maintenance of a class action when: (1) the class is so

numerous that joinder of all its members is impracticable; (2) questions of law or

fact common to the class are present; (3) the claims or defenses of the

representative party are typical of the claims or defenses of the class; and (4) the

representative parties will sufficiently protect the interests of the class.  See Fed.

R. Civ. P. 23(a).  

1. Numerosity

Rule 23(a)(1) requires that the class be so numerous that joinder of all class

members would be “impracticable.”  “‘Impracticable’ does not mean

‘impossible;’ plaintiffs need only show that it would be extremely difficult or

inconvenient to join all members of the class.”  In re Domestic Air Transp.

Antitrust Litig., 137 F.R.D. 677, 698 (N.D. Ga. 1991).  The Court may make

common sense assumptions in order to support the finding of numerosity, and

Plaintiffs “need not show the precise number of members in the class.”  Evans v.

United States Pipe and Foundry, 696 F.2d 925, 930 (11th Cir. 1983).  

The Court finds that the numerosity requirement is met here.  Applying

common sense assumptions, the class will be greater than forty persons, which

has been recognized as generally adequate under Eleventh Circuit precedent. 

Cox v. American Cast Iron Pipe Co., 784 F.2d 1546 (11th Cir. 1986).  Defendants

do not dispute that thousands of persons are currently registered as sex offenders

pursuant to § 42-1-12 and additional persons will be required to register in the

future.  It would be impracticable to join all members of the class.  Moreover,

contrary to Defendants’ arguments, the class members are easily ascertainable.  
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2. Commonality

Rule 23(a)(2) requires that for an action to be properly maintained as a

class action, there must be questions of law or fact common to the class.  The

commonality requirement “is not high, requiring only that resolution of the

common questions affect all or a substantial number of the class members.” 

Collins, 168 F.R.D. at 674.   A single common question of law or fact is sufficient. 

In order to satisfy this requirement, the class action “must involve issues that are

susceptible to class-wide proof.”  Murray, 244 F.3d at 811.    

The commonality requirement is satisfied here.  For example, if the school

bus stop provision of the Act violates the ex post facto provision of the United

States Constitution as to one of the proposed class members, then that is true for

all class members.  Although the proceeding itself may be fact specific as to

certain claims, the commonality requirement dictates only that there be common

questions of law or fact, but not necessarily both.  The federal constitutional

issues of law are common and dominant in the present action.  In addition, the

Court notes that the class action mechanism is an efficient method of resolving

these challenges.  Requiring each member of the class to file separate actions does

not serve the interests of efficiency, consistency, or judicial economy. 

3. Typicality

Rule 23(a)(3) requires that “the claims of the representative parties [be]

typical of the claims of the class.”  The typicality requirement focuses on whether

named representatives’ claims have the same essential characteristics as the

claims of the class at large.  Appleyard v. Wallace, 754 F.2d 955, 958 (11th Cir.

1985).  The typicality requirement is met when the proposed class

representatives’ claims arise out of the same course of conduct and are based on

the same legal theory as the claims of the other class members.  Id. 
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The Court finds that the class representatives’ claims are typical of the

other class members – the claims are based on the same legal theories and arise

from the same event.  See Konberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332,

1337 (11th Cir. 1984).  The United States Supreme Court has recognized that the

commonality and typicality requirements tend to merge.  General Telephone Co.

of the Southwest v. Falcon, 457 U.S. 147, 157 n.13 (1982).  “Both serve as

guideposts for determining whether under the particular circumstances

maintenance of a class action is economical and whether the named plaintiff’s

claim and the class claims are so interrelated that the interests of the class

members will be fairly and adequately protected in their absence.”  Id.  The

constitutional challenges of each Plaintiff and each member of the class share the

same essential characteristics.  Moreover, the Court finds that the constitutional

challenges of the named Plaintiffs are interrelated with the class claims, which

are of the same nature.   

4. Adequacy

Rule 23(a)(4) has a two-fold standard: (1) the class representatives’ interest

must not be antagonistic to those of the other members of the class; and (2) the

class representatives’ attorneys must be qualified, experienced, and generally

able to conduct the litigation.  Defendants do not dispute that Plaintiffs have met

this standard, and the Court agrees that this requirement is satisfied.  

B. The Requirements of Rule 23(b)(2) Have Been Satisfied.

In addition to satisfying the requirements of Rule 23(a), an action must

satisfy at least one of the conditions of subdivision (b) of Rule 23.  This action

satisfies Rule 23(b)(2), which states that class certification is appropriate where

“the party opposing the class has acted or refused to act on grounds generally

applicable to the class, thereby making appropriate final injunctive relief or
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2 The Court recently has been transferred a pro se action filed by two
registered sex offenders and a motion for temporary restraining order is currently
pending in that action.  Brooks v. Brown, No. 1:06-CV-1547-CC (N.D.Ga., filed June
28, 2006).  
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corresponding declaratory relief with respect to the class as a whole.”  The Act

applies equally to all members of the class, and Defendants have acted on

grounds generally applicable to the class.  The Act treats every registered sex

offender the same, as do Defendants.  In addition, Plaintiffs seek relief that is

appropriate under a Rule 23(b)(2) action – injunctive relief.  

Even if the requirements of Rule 23(b)(2) were not satisfied in this case, the

Court finds that Plaintiffs meet the requirements of Rule 23(b)(1)(A).  The

prosecution of separate actions by the class members would create a risk of

inconsistent judgments with respect to the members of the class which would

establish incompatible standards of conduct for Defendants.  

Finally, the Court notes that if it does not certify a class at this time, the

Court will be required to entertain numerous new complaints, motions to add

plaintiffs, and applications for temporary restraining orders and preliminary

injunctions.2  This process is impracticable, cumbersome, and may not insure

protection to all who may be entitled to it.      

II. CONCLUSION

For the reasons stated herein, the Court certifies a class consisting of all

persons who are registered, are required to register, or in the future will be

required to register as sex offenders pursuant to § 42-1-12.  The class is certified

throughout the remainder of this litigation or until the Court otherwise orders. 

SO ORDERED this 28th day of July, 2006.
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s/   CLARENCE COOPER

CLARENCE COOPER
UNITED STATES DISTRICT JUDGE
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